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COMMENT

[rving v. Penguin: Historians on Trial

and the Determination of Truth Under
English Libel Law

Dennise Mulvihill*

INTRODUCTION

The Irving v. Penguin® libel judgment, which denounced
revisionist historian David Irving, was welcomed and heralded
around the world. The public could have been deprived of this
ruling if Irving had originally brought this action in the United
States, where constitutionally-mandated protections of free speech
would have likely prevented him from surviving a summary
judgment motion. Irving, however, brought suit in England, where
plaintiffs can easily establish a prima facie case, and the burden of
proof is on the defendant. In spite of the pro-plaintiff libel laws
favoring Irving, the truth prevailed. Irving was branded a liar, and
Deborah Lipstadt, the author whom Irving sued for libel, was
vindicated through English libel law.

Many critics have denounced English libel law, noting the
chilling effect of libel judgments on the media and free speech.’ In
numerous cases, American courts have refused to enforce English
libel judgments rendered against American defendants on public
policy grounds.* The European Court of Human Rights also has

* Vanderbilt University, B.A., 1998; J.D. Candidate, 2001, Fordham University. I
dedicate this comment to my family - my parents, Maryanne and Dennis, for their support
and love, and to Brian and Mariah for their unwavering confidence in me. I thank Dan
Shafer for his editorial assistance and encouragement.

% Irving v. Penguin Books Ltd., No. 1996-1-1113, 2000 WL 362478 (Q.B. Apr. 11,
2000).

3 See, e.g., ERIC BARENDT ET AL., LIBEL AND THE MEDIA: THE CHILLING EFFECT
(1997); Russell L. Weaver & Geoffrey Bennett, Is the New York Times “Actual Malice”
Standard Really Necessary? A Comparative Perspective, 53 LA. L. REv. 1153, 1169
(1993); Douglas W. Vick & Linda Macpherson, 4n Opportunity Lost: The United
Kingdom’s Failed Reform of Defamation Law, 49 FED. ComM. L.J. 621, 623-36 (1997).

4 See, e.g., Bachchan v. India Abroad Publn’s Inc., 585 N.Y.S.2d 661 (1992)
(holding an English libel judgment could not be recognized, since the court did not have
adequate safeguards to protect freedom of speech and press, which are required by the
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criticized English libel law.> Anthony Julius, Lipstadt’s solicitor,
noted that Irving v. Penguin was “a sparkling vindication of the
English libel laws.”® Part I of this Comment will discuss the Irving
v. Penguin decision and English libel law. Part II will examine
Irving v. Penguin under U.S. libel law and will argue that
protections of free speech in U.S. libel law would have prevented
Irving from surviving a summary judgment motion had he brought
suit in the United States. Part III will compare U.S. and English
libel law in light of the Irving judgment.

1. IRVING v. PENGUIN

David Irving brought suit against Penguin Books and Deborah
Lipstadt for libel in the High Court in London in 1994. Justice
Gray found that statements in Lipstadt’s book were libelous of
Irving. The Defendants chose to assert the defense of justification,
or truth. Because English libel law places the burden of proof on
the defendant, Penguin and Lipstadt had to prove that the data and
evidence available to Irving when he was writing his books could
not support Irving’s historical conclusions, and that Irving
deliberately made false statements about history. The Defendants
won the case by proving the truth of the statements in Denying the
Holocaust: The Growing Assault on Truth and Memory” (“Denying
the Holocaust”) through the testimony and reports of five World
War II and Holocaust historians who examined Irving’s writings
and speeches and the evidence used to support Irving’s statements.

A. The Origins of the Case

In 1993, Penguin Books Ltd. published Professor Deborah
Lipstadt’s book in which she accused David Irving of manipulating
historical data and denying the occurrence of the Holocaust. David

First Amendment); Matusevitch v. Telnikoff, 877 F. Supp 1 (D. D.C. 1995) (holding that
English libel judgment was contrary to public policy and would be denied recognition
under the principles of comity).

> See, e.g., Miloslavsky v. UK., 20 Eur. HR. Rep. 442 (1995) (holding that a
UK£1.5 million damage award infringed Defendant’s rights under Article 10 of the
European Convention on Human Rights).

5 Anthony Julius & James Libson, Losing was Unthinkable, INDEP. (London), Apr.
18,2000, at 11.

7 DEBORAHE. LIPSTADT, DENYING THE HOLOCAUST (Penguin Books, 1994).
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Irving, an English author and self-professed expert on the Third
Reich, sued Penguin Books and Lipstadt for libel in England. The
High Court found for the Defendants, holding that the Defendants
had substantially justified the truth of Lipstadt’s statements.

1. The Parties

In 1993 Deborah Lipstadt, a professor of Modern Jewish and
Holocaust Studies at Emory University, wrote Denying the
Holocaust.® In her book, Lipstadt examined the origins and
subsequent growth of “Holocaust Denial.”® She identified several
adherents of this revisionist movement (or “deniers”) and
examined the basis for their beliefs, their methodology, and the
manner in which they deploy their arguments.'® Lipstadt argued
that the deniers represent a clear and present danger since future
generations must learn from the terrible events of the 1930s and
1940s."" She also discussed the work of David Irving, whom she
considered one of the “most dangerous spokespersons for
Holocaust denial.”'

David Irving has authored over thirty books about World War
IL"* He also has lectured in Australia, Canada, Europe, and the
United States and has participated in numerous radio and
television broadcasts.'* Some scholars have praised Irving for his
thoroughness of research and eloquence of writing."> Irving,
however, has been criticized in the media and in academic circles
for denying the existence of gas chambers at the Auschwitz

8 See LIPSTADT, supra note 7.

° See id.

10" See Irving v. Penguin Books Ltd., No. 1996-1-1113, 2000 WL 362478, 9 2.1 (Q.B.
Apr. 11, 2000).

" See id.

12 Irving, 2000 WL 362478, 9 2.4.

B 1d 914,

4 Seeid §1.6.

15 See, e.g., Slugging Through the Mud, EcoNoMisT (London), Apr. 15, 2000, at 55.
The article stated, in part, that Donald Cameron Watt, a former professor of international
history at London University, wrote of the admiration he had formed for Mr. Irving’s
professionalism when collaborating with him on some research many years previously.
“No book of his ever failed to come up with new evidence,” Mr. Watt was quoted as
saying. John Keegan, a much-respected military historian, also praised Mr. Irving’s
“extraordinary ability to describe and analyse Hitler’s conduct of military
operations.” Id.
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concentration camp and alleging that the Holocaust is a Jewish
conspiracy.

DaV1d Irvmg considers himself an expert on Hitler and Nazi
leaders.'” “A central tenet of Irving’s historical writing about the
Nazi era is that Hitler was not [a]... ruthless persecutor of
Jews.”!® Irving has asserted that H1t1er lost interest in anti-
Semitism in 1933. He claimed that Hitler never authorized and
indeed was ignorant of the persecution and systematic killing of
the Jews."” Rather, Irving claimed that Hitler intervened to protect
the Jews from other Nazis.*

2. The Cause of Action

After Penguin Books published Denying the Holocaust in
England, Dav1d Irving sued Penguin Books and Deborah Lipstadt
for libel.?! He asserted that certain passages in Lipstadt’s book

“accuse him of being a Nazi apologist and an admirer of Hitler.”**
Irving also alleged that passages indicated that he distorted facts
and manipulated documents ° to support his contention that the
Holocaust did not take place.”

The High Court ruled against David Irving in a scathing
judgment, finding that the Defendants had substantially justified
Lipstadt’s statements.”* The court stated that the Defendants
proved that Irving was a racist, an anti-Semite, and a Holocaust
denier who dehberately misrepresented hlstor1cal evidence to
exonerate Hitler.”” Irving is now faced with the cost of the defense
bill, which is in excess of UK£3 million.*®

16 See, e.g., Frank Rich, Hitler’s Spin Artist, N.Y. TIMEs, April 3, 1996, at A15.
17" See Irving, 2000 WL 362478, q 1.5.
¥ 1d 95.1.
See id. (maintaining that Hitler lost interest in his former views when he gained
control in 1933).
See id.

2 Seeid. q1.1.

2 I1d 9q1.2.

> Id.

2 Seeid. 1913.165-14.1.

3 Seeid. §13.167.

% See Roy Ulrich, Going Broke to Defend Yourself, NAT'L L.J., June 12, 2000, at
A21.
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B. English Defamation Law

Under English defamation law, plaintiffs easily can establish a
prima facie case of libel. Once a plaintiff establishes a prima facie
case, the burden of proof is on the defendant. As a result, libel
plaintiffs around the world seek to take advantage of the plaintift-
friendly libel laws in England. The law, however, provides that
defendants may choose to assert privilege or the defenses of
justification or fair comment in order to avoid a libel judgment.

1. Establishing a Cause of Action

In England, the modern tort of defamation remains rooted in
long-established common law principles that make it easy for
plaintiffs to establish a prima facie case.”’ As a result, many
international libel plaintiffs choose to bring suit in England, and
thereby take advantage of the plaintiff-friendly defamation laws.*®
These cases are tried in England because, under English law, the
High Court has jurisdiction to hear libel claims arising over any
work published in England.”

In order to establish a prima facie case of libel in England, the
plaintiff must prove: 1) that the defendant published the allegedly
defamatory statements; 2) that the statement refers to the plaintift;
and, 3) that the words in question have a defamatory meaning.

Upon establishing a prima facie case, the plaintiff benefits from
a rebuttable presumption that the defamatory statement is false and
therefore does not need to introduce evidence to demonstrate the
statement’s falsity.’’ In England there is a no fault requirement,
making libel a strict liability tort.*> Therefore, if a statement is
libelous, the plaintiff can recover damages for reputational harm

7 See Douglas W. Vick & Linda Macpherson, Anglicizing Defamation Law in the
European Union, 36 VA. J. INT’L L. 933, 939 (1996).
8 DAVID HOOPER, REPUTATIONS UNDER FIRE 428 (2000).
¥ See BARENDT ET AL., supra note 3, at 16 (noting that London is known as the “libel
capital of the world”).
' See CATHERINE ELLIOT & FRANCES QUINN, TORT LAw 149-52 (1999) (noting that
a statement is defamatory if it “tends to lower the plaintiff in the estimation of right
thinking members of society”).
31" See RODNEY A SMOLLA, LAW OF DEFAMATION § 1:9 (2d ed. 2000); see also DAVID
HOOPER, REPUTATIONS UNDER FIRE 4 (2000).
32 See R.W.M. Dias & B.S. MARKESINIS, THE ENGLISH LAW OF TORTS 160 (1976).
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without proof of actual damages General damages are presumed
to result from false publications.*

2. Defenses

English law recognizes the interests of free speech and free press
through several defenses to defamation. For example, defendants
may assert the defenses of justification or fair comment. In
addition, defendants may claim that a particular statement was
privileged.

Justification is an absolute defense to a defamation claim.”
Although a defamatory statement is presumed to be false, a
defendant may avoid llabllltg by proving that the statement is
justified or substantlally true.” Section 5 of the Defamation Act of
1952 does not rec;uu’e defendants to prove that each defamatory
statement is true.”” Section 5, however, does require that the
unproven allegatlons must not materially injure the plaintiff’s
reputation.® Thus, the unproven statements must not cause any
additional injury to the plaintiff’s reputation.® Nonetheless, there
is some risk to asserting the justification defense, since refusing to
admit that the statement was false or contmumg to publish it
provides grounds for aggravated damages.*’

Defendants may also choose to assert the defense of fair
comment.  Fair comment protects expression of opinions

3 See Vick & MacPherson, supra note 27, at 939-40.

3% See W.V.H. ROGERS, WINFIELD AND JOLOWICZ ON TORT 298 (12th ed. 1984).

3 See CLERK AND LINDSELL ON TORTS 9 21-76 (Brazier et al. eds., 17th ed. 1995).

36 See BARENDT ET AL., supra note 3, at 10.

37 Defamation Act of 1952, c. 66, § 5 (Eng.).

Section 5 states:
In an action for libel or slander in respect of words containing two or more
distinct charges against the plaintiff, a defense of justification shall not fail by
reason only that the truth of every charge is not proved if the words not proved
to be true do not materially injure the plaintiff’s reputation having regard to the
truth of the remaining charges.

Id.

38 See BARENDT ET AL., supra note 3, at 10.

3 See CLERK AND LINDSELL ON TORT, supra note 35, 9 21-80.

40 See Sutcliffe v. Pressdram Ltd. 1 All E.R. 269, 276-77 (1990). The plaintiff may
request aggravated damages, which asks the jury, or in this case the judge, to take into
account the “need for greater compensation because of the defendants’ particularly bad
behavior.” See PETER KAYE, AN EXPLANATORY GUIDE TO THE ENGLISH LAW OF TORTS
650 (1996) (citing Sutcliffe, 1 All E.R. at 269).
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concerning issues of public concern and criticism of government
officials.*’ To succeed with this defense, the defendant must prove
that the statement was made without malice and that the facts on
which the statement is based are substantially true.*? English law
does not protect factual errors or opinions based on them.*

English defamation law also provides for two types of
privileges. Some statements made in certain circumstances, such
as during Parliamentary debates or court proceedings, are afforded
an absolute privilege.” Defendants may also assert a qualified
privilege if they can show that they advanced “legal, social, or
moral duties” by communicating their statements to those with an
interest in receiving them.* For example, a qualified privilege
attaches to a fair and accurate report of a matter of public interest.
Unlike an absolute privilege, however, a plaintiff can defeat a
qualified privilege by showing malice.*

C. Analysis of Irving v. Penguin

Irving brought a libel suit complaining that certain passages in
Denying the Holocaust were libelous. Justice Gray determined
that Irving established a prima facie case of libel and set forth the
defamatory meaning of the offending statements from Denying the
Holocaust. The Defendants chose to assert the defense of
justification by proving that the statements about Irving were true.
To prove justification, the Defendants used the testimony of five
distinguished historians who had examined Irving’s historical
career, publications, and speeches. After hearing the Defendants’
evidence and Irving’s rebuttal, Justice Gray determined that the
Defendants had proven the truth of most of the statements in
Denying the Holocaust and thus had successfully asserted the
defense of justification.

4 KAYE, supra note 40, at 640-41.
2 See id. at 642.
B See HOOPER, supra note 28, at 20.
4 Seeid. at 21.
4 See CLERK AND LINDSELL ON TORT, supra note 35, 4 21-106; see also HOOPER,
supra note 28, at 22.
¢ See HOOPER, supra note 28, at 22-23.
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1. The Libel Claim

When Penguin Books published Lipstadt’s book in England,
Irving alleged that Denying the Holocaust challenged his integrity
and ruined his reputation as a historian. Irving complained that
numerous passages from Denying the Holocaust were libelous of
him. Specifically, Irving cited the following:

Page 14:

The confluence between anti-Israel, anti-Semitic, and
Holocaust denial forces was exemplified by a world
anti-Zionist conference scheduled for Sweden in
November 1992. Though cancelled at the last minute
by the Swedish government, scheduled speakers
included black Muslim leader Louis Farrakhan,
Faurisson, Irving and Leuchter. Also scheduled to
participate were representatives of a variety of anti-
Semitic and anti-Israel organisations, including the
Russian group Pamyat, the Iranian-backed Hezbollah,
and the fundamentalist Islamic organisation Hamas.

Page 111:

Nolte contended that Weizmann’s official declaration
at the outbreak of hostilities gave Hitler good reason
“to be convinced of his enemies’ determination to
annihilate him much earlier than when the first
information about Auschwitz came to the knowledge
of the world.” [. . .] When Nolte was criticized on this
point in light of prewar Nazi persecution of Jews, he
said that he was only quoting David Irving, the right-
wing writer of historical works. How quoting Irving
justified using such a historically invalid point
remains unexplained [...] As we shall see in
subsequent chapters, Irving [...] has become a
Holocaust denier.

These works demonstrate how deniers misstate,
misquote, falsify statistics and falsely attribute
conclusions to reliable sources. They rely on books
that directly contradict their arguments, quoting in a
manner that completely distorts the authors’
objectives. Deniers count on the fact that the vast
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majority of readers will not have access to the
documentation or make the effort to determine how
they have falsified or misconstrued information.

Page 161:

At the second trial Christie and Faurisson were joined
by David Irving, who flew to Toronto in January
1988 to assist in the preparation of Zundel’s second
defense and to testify on his behalf. Scholars have
described Irving as a “Hitler partisan wearing
blinkers” and have accused him of distorting
evidence and manipulating documents to serve his
own purposes. He is best known for his thesis that
Hitler did not know about the Final Solution, an idea
that scholars have dismissed. The prominent British
historian Hugh Trevor-Roper depicted Irving as a
man who “seizes on a small and dubious particle of
‘evidence’” using it to dismiss far-more substantial
evidence that may not support his thesis. His work
has been described as “closer to theology or
mythology than to history,” and he has been accused
of skewing documents and misrepresenting data in
order to reach historically untenable conclusions,
particularly those that exonerate Hitler. An ardent
admirer of the Nazi leader, Irving placed a self-
portrait of Hitler over his desk, described his visit to
Hitler’s mountaintop retreat as a spiritual experience,
and declared that Hitler repeatedly reached out to
help the Jews. In 1981 Irving, a self-described
“moderate fascist,” established his own right-wing
political party, founded on his belief that he was
meant to be a future leader of Britain. He is an ultra-
nationalist who believes that Britain has been on a
steady path of decline accelerated by its decision to
launch a war against Nazi Germany. He has
advocated that Rudolf Hess should have received the
Nobel Prize for his efforts to try to stop war between
Britain and Germany. On some level Irving seems to
conceive himself as carrying on Hitler’s legacy.

[...] Prior to participating in Zundel’s trial, Irving
had appeared at IHR conferences [...] but he had
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never denied the annihilation of the Jews. That
changed in 1988 as a result of the events in Toronto.

Both Irving and Faurisson advocated inviting an
American prison warden who had performed gas
executions to testify in Zundel’s defense, arguing that
this would be the best tactic for proving that the gas
chambers were a fraud and too primitive to operate
safely. They solicited help from Bill Armontrout,
warden of the Missouri State Penitentiary, who
agreed to testify and suggested they also contact Fred
A. Leuchter, an “engineer” residing in Boston who
specialized in constructing and installing execution
apparatus. Irving and Faurisson immediately flew off
to meet Leuchter. Irving, who had long hovered on
the edge of Holocaust denial, believed that Leuchter’s
testimony could provide the documentation he needed
to prove the Holocaust a myth. According to
Faurisson, when he first met Leuchter, the Bostonian
accepted the “standard notion of the ‘Holocaust.””

After spending two days with him, Faurisson declared
that Leuchter was convinced that it was chemically
and physically impossible for the Germans to have
conducted gassings. Having agreed to serve as an
expert witness for the defense, Leuchter then went to
Toronto to meet with Zundel and Christie and to
examine the materials they had gathered for the trial.

Page 179:

David Irving, who during the Zundel trial declared
himself converted by Leuchter’s work to Holocaust
denial and to the idea that the gas chambers were a
myth, described himself as conducting a “one man
intifada” against the official history of the Holocaust.

In his forward to his publication of the Leuchter
Report, Irving wrote that there was no doubt as to
Leuchter’s “integrity” and “‘scrupulous methods.” He
made no mention of Leuchter’s lack of technical
expertise or of the many holes that had been poked in
his findings. Most important, Irving wrote, “Nobody
likes to be swindled, still less where considerable
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sums of money are involved.” Irving identified Israel
as the swindler, claiming that West Germany had
given it more than ninety billion deutsche marks in
voluntary reparations, “essentially in atonement for
the ‘gas chambers of Auschwitz.”” According to
Irving the problem was that the latter was a myth that
would “not die easily.” He subsequently set off to
promulgate Holocaust denial notions in various
countries. Fined for doing so in Germany, in his
courtroom appeal against the fine he called on the
court to “fight a battle for the German people and put
an end to the blood lie of the Holocaust which has
been told against this country for fifty years.” He
dismissed the memorial to the dead at Auschwitz as a
“tourist attraction.” He traced the origins of the myth
to an “ingenious plan” of the British Psychological
Wartfare Executive, which decided in 1942 to spread
the propaganda story that Germans were “using ‘gas
chambers’ to kill millions of Jews and other
‘undesirables.’”

Branding Irving and Leuchter “Hitler’s heirs,” the
British House of Commons denounced the former as
a “Nazi propagandist and long time Hitler apologist”
and the latter’s report as a “fascist publication.” One
might have assumed that would have marked the end
of Irving’s reputation in England, but it did not.
Condemned in the Times of London in 1989 as “a
man for whom Hitler is something of a hero and
almost everything of an innocent and for whom
Auschwitz is a Jewish deception,” Irving may have
had his reputation revived in 1992 by the London
Sunday Times. The paper hired Irving to translate the
Goebbels diaries, which had been discovered in a
Russian archive and, it was assumed, would shed
light on the conduct of the Final Solution. The paper
paid Irving a significant sum plus a percentage of the
syndication fees.

The Russian archives granted Irving permission to
copy two microfiche plates, each of which held about
forty-five pages of the diaries. Irving immediately

227
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violated his agreement, took many plates, transported
them abroad, and had them copied without archival
permission. There is serious concern in archival
circles that he may have significantly damaged the
plates when he did so, rendering them of limited use
to subsequent researchers.

Irving believes Jews are “very foolish not to abandon
the gas chamber theory while they still have time.”
He “foresees [a] new wave of anti-semitism” [sic]
due to Jews’ exploitation of the Holocaust “myth”,
C.C. Aronsfeld, “Holocaust revisionists are Busy in
Britain,” Midstream, Jan. 1993, p.29.

Journalists and scholars alike were shocked that the
Times chose such a discredited figure to do this work.
Showered with criticism, the editor of the Sunday
Times, Andrew Neil, denounced Irving’s view as
“reprehensible” but defended engaging Irving
because he was only being used as a “transcribing
technician.” Peter Pulzer, a professor of politics at
Oxford and an expert on the Third Reich, observed
that it was ludicrous for Neil to refer to Irving as a
“mere technician,” arguing that when you hired
someone to edit a “set of documents others had not
seen you took on the whole man.”

However the matter is ultimately resolved, the
Sunday Times had rescued Irving’s reputation from
the ignominy to which it had been consigned by the
House of Commons. In the interest of a journalistic
scoop, this British paper was willing to throw its task
as a gatekeeper of the truth and of journalistic ethics
to the winds. By resuscitating Irving’s reputation, it
also gave new life to the Leuchter Report.

Page 181:

A similar attitude is evident in the media reviews of
David Irving’s books: Most rarely address his
neofascist or denial connections.

Irving is one of the most dangerous spokespersons for
Holocaust denial. Familiar with historical evidence,
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he bends it until it conforms with his ideological
leanings and political agenda. A man who is
convinced that Britain’s great decline was accelerated
by its decision to go to war with Germany, he is mist
[sic] facile at taking accurate information and shaping
it to confirm his conclusions. A review of his recent
book, Churchill’s War, which appeared in New York
Review of Books, accurately analyzed his practice of
applying a double standard of evidence. He demands
“absolute documentary proof” when it comes to
proving the Germans guilty, but he relies on highly
circumstantial evidence to condemn the Allies. This
is an accurate description not only of Irving’s tactics,
but of those of deniers in general.

Page 213:

As we have seen above, Nolte, echoing David Irving,
argues that the Nazi “internment” of Jews was
justified because of Chaim Weizmann’s September
1939 declaration that the Jews of the world would
fight Nazism.

Page 221:

Another legal maneuver has been adopted by a
growing number of countries. They have barred entry
rights to known deniers. David Irving, for example,
has been barred from Germany, Austria, Italy and
Canada. Australia is apparently also considering
barring him.*’

At trial, the Defendants did not contest that the quoted
passages referred to Irving. Justice Gray stated in his
judgment that all readers of the book would have understood
the passages discussing Holocaust deniers generally to refer
to Irving individually.™ The Defendants also did not contest
the issue of publication.

In order to determine how readers would interpret the
statements about Irving in Denying the Holocaust, both the

47 See Irving v. Penguin Books Ltd., No. 1996-I-1113, 2000 WL 362478, § 2.4 (Q.B.
Apr. 11, 2000).
8 Seeid 92.7.
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Defendants and the Plaintiff were required to set forth the
defamatory meaning of the statements. Justice Gray
accepted neither the Defendants’ nor the Plaintiff’s proposed
interpretation.”  Rather, he determined how an ordinary
reader of Denying the Holocaust would understand the
statements.®  Justice Gray determined the natural and
ordinary meaning of the Defendant’s statements in the
opinion noting:

1. that Irving is an apologist for and partisan
of Hitler, who has resorted to the
distortion of evidence; the manipulation
and skewing of documents; the
misrepresentation of data and the
application of double standards to the
evidence, in order to serve his own
purpose of exonerating Hitler and
portraying him as sympathetic towards the
Jews;

ii. that Irving is one of the most dangerous
spokespersons for Holocaust denial, who
has on numerous occasions denied that the
Nazis embarked upon the deliberate
planned extermination of Jews and has
alleged that it is a Jewish deception that
gas chambers were used by the Nazis at
Auschwitz as a means of carrying out such
extermination;

iii. that Irving, in denying that the Holocaust
happened, has misstated evidence;
misquoted sources; falsified statistics;
misconstrued information and bent
historical evidence so that it conforms to
his neo-fascist political agenda and
ideological beliefs;

iv. that Irving has allied himself with
representatives of a variety of extremist
and anti-Semitic groups and individuals

¥ See id. 9 2.13-.14.
0 See id.
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and on one occasion agreed to participate
in a conference at which representatives of
terrorist organizations were due to speak;

V. that Irving, in breach of an agreement
which he had made and without
permission, removed and transported
abroad certain microfiches of Goebbels’
diaries, thereby exposing them to a real
risk of damage;

Vi. that Irving is discredited as an historian.”'

2. Defendants Assertion of Justification

Lipstadt and Penguin Books chose to assert the defense of
justification.’® In proving justification, the Defendants had to
establish that all of the statements that Irving complained of were
substantially true in their ordinary and natural sense.> The
Defense had to establish not only that Irving’s work was riddled
with errors, but also that he deliberately misstated facts and
distorted historical evidence to advance his political and
ideological views.”* As a result, the defendants had the difficult
task of proving allegations about Irving’s state of mind, as early as
30 years ago, at the time he was writing his books.

The Defendants relied heavily on the evidence of five
distinguished academic historians: Richard Evans, Professor of
Modern History at the University of Cambridge; Robert Jan van
Pelt, Professor of Architecture at the University of Waterloo;
Christopher Browning, Professor of History at Pacific Lutheran
University; Dr. Peter Longerich, Reader in the Department of
German at the University of London; and Hajo Funke, Professor of
Political Science at the Free University of Berlin.”> These
witnesses examined all of Irving’s publications, the evidence he
used to support his conclusions, and the available evidence that

SUId 9215,

52 See Irving, 2000 WL 362478, 9 1.2.
3 Seeid. 14.2.

3 Seeid. §13.138.

55 Seeid. 14.17.
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Irving chose not to use.’® Together their expert reports totaled over
2,000 pages.”’

3. The Court’s Analysis

In his decision, Justice Gray thoroughly examined all of the
historical evidence provided by the Defendants. At the beginning
of the judgment and again before the conclusion, the Judge
emphasized that his function was to decide the question of Irving’s
treatment of evidence, not to make findings as to what happened
during the Nazi regime.58 In a neutral tone, he enumerated all of
the Defendants’ evidence and arguments and Irving’s response to
each item. In his conclusion, Justice Gray stated which arguments
prevailed with respect to each claim.”

The opinion addressed several major areas of debate: Irving’s
historiography, the systematic killing of the Jews outside of
Auschwitz, the gas chambers of Auschwitz, the bombing of
Dresden, Irving’s research trip to the Russian archives, and
Irving’s anti-Semitism and right-wing associations.®’ The
Defendants examined Irving’s writings and speeches on these
topics to demonstrate that the evidence did not support his
historical conclusions and that his Holocaust denial was motivated
by his political and ideological beliefs.®’ Ultimately, the Judge
concluded that the Defendants had substantially justified their
statements.

a. Irving’s Historiography

The Defendants criticized Irving’s untenable conclusions about
several moments in history. The major criticisms were of Irving’s
contention that Hitler bore no responsibility for Kristallnacht and
his failure to indicate to his readers when he was speculating rather
than stating facts. The Defendants also challenged Irving’s

6 See id. 99 5.1-.12.

5T See Irving, 2000 WL 362478, 9 4.17.
8 Seeid. 991.3,13.3.

% See id. 9 13.1-.162.

80 See id. 9V, VI, VIL, IX, X, XI, XII.
1 Seeid. 95.3.

62 See id. §13.167.
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interpretation and translation of several Nazi documents that
downplayed Hitler’s role in the extermination of the Jews.

The Defendants hired Professor Richard Evans, author of
numerous books about Germany, to write a report about Irving’s
hlstorlo raphy, his denial of the Holocaust, and his exculpation of
Hitler.”" Professor Evans’ lengthy report included numerous
examples of Irving’s portrayal of Hitler, a portrayal which Evans
claimed was entirely at odds with the available evidence.”” He
cited many instances in which Irving allegedly distorted the
historical record by suppressing evidence and using unreliable
sources in order to ultlmately arrive at irrational conclusions about
events and documents.®® Professor Evans also criticized passages
in Wthh Irving wrote about Hitler in inappropriately flattering
terms.’

Irving countered each of Professor Evans’ historiographical
criticisms by supporting his use, or interpretation, of a particular
document and by challen#ing the authenticity of documents put
forth by the Defendants.”® He denied that he falsified history to
portray Hitler in a more favorable light and argued that he had
every right to pralse Hitler.”” Irving stated that he frequently
included material in his books which discredited Hitler and other
Nazi leaders.”’ He also claimed that he always indicated in a
footnote where the document could be found and often quoted the
document in the original German, behavior that he claimed was
inconsistent with the charge of being a historian who wishes to
mislead his readers.”’

Justice Gray found that the Defendants’ assertion that Irving had
serlously mlsrepresented Hitler’s views on the Jewish question was
justified.” Justice Gray found that Irving deliberately
misrepresented Hitler’s views by mistranslating or omitting

8 See Irving, 2000 WL 362478, 99 5.1-.249.

4 See id. 1 4.17.

8 Seeid. 5.5.

8 See id.

7 See id. For example, in Irving’s book, Hitler’s War, he described Hitler as “a
friend of the arts, benefactor of the impoverished, defender of the innocent, persecutor of
the dehnquent ” Id.

See id. 4 5.9.

8 See Irving, 2000 WL 362478, 9 5.10.

0 Seeid. 5.11.

" See id. 9 5.12.

2 Seeid. §13.31.



MULVIHILL.FINAL 12/28/00 7:08 PM

234 FORDHAM INTELL. PROP., MEDIA & ENT. L.J. [Vol.11:217

documents or garts of documents and that this misrepresentation
was deliberate.”” Finally, Justice Gray stated that the picture of
Hitler that Irving provided readers conflicted with the evidence.”

b. Hitler’s Involvement in the Systematic Killing
Outside of Auschwitz

The Defendants criticized Irving’s general representation of
Hitler’s attitude toward the Jews and his involvement in the policy
to exterminate them.” Irving’s view of Hitler may be summarized
by his statement that Hitler was “the best friend the Jews had in the
Third Reich.”’

To justify the Defendants’ criticism of Irving, Dr. Peter
Longerich, a specialist in the Nazi era, gave evidence of Hitler’s
role in the persecution of the Jews under the Nazi regime and of
the systematic character of the Nazi policy for the extermination of
the Jews.”” Christopher Browning, a Professor of History at
Pacific Lutheran University, presented evidence of the
implementation of the Final Solution, which involved shooting
Jews in the East and gassing Jews in camps other than
Auschwitz.™

Based on the evidence presented by Dr. Longerich and Professor
Browning, the Defendants contended that, beginning in December
1941, Heinrich Himmler embarked on a giant homicidal gassing
program of Jews throughout Europe at camps specially designed
for that purpose.79 There is no explicit evidence that Himmler and
Hitler discussed the extermination.® The Defendants, however,
argued that in light of the fact that the program was overseen by
Himmler, the frequency with which Himmler and Hitler met, and
the evidence of Hitler’s thoughts and public statements about Jews,

3 Seeid. §913.51, 13.140.
4 Seeid. 13.141.
See Irving, 2000 WL 362478, 9 6.1.
Id. 9 6.9. During the course of the trial, Irving conceded that Hitler must have
known about the gassing after 1943, that he knew and approved of the program of
shooting Jews, and that the Reinhardt camps at Chelmo, Treblinka, and Sobibor were
Nazi killing centers where hundreds of thousands of Jews were killed. See id. 4 13.152.
T See id. 4.17.
8 See id.
" Seeid. 19 6.73-.77.
80 See id. 99 6.23-.38.

=S
G
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it is inconceivable that Hitler was unaware of, or did not authorize,
the mass extermination of Jews by gassing.*’

In response, Irving maintained that Hitler lost interest in anti-
Semitism after he came to power, and only espoused anti-Semitic
views for political reasons.** He also wrote that Hitler did not
know, or approve of, the policy of mass shooting and gassing of
Jews in certain parts of Europe.*” Irving maintained that Hitler
favored solving the “Jewish Problem” by means of deportation
rather than extermination.®*

Justice Gray accepted the testimony of Professor Browning and
Dr. Longerich. He concluded the evidence disclosed substantial, if
not wholly irrefutable, proof that Hitler was not only aware of the
gassing at the Reinhard camps, but also was consulted on, and
approved of, the extermination.” The Judge found that if Hitler
knew, and approved of, extermination by shooting, it was
reasonable to assume that he approved of extermination by other
means.*®  Justice Gray found it unreasonable to assume that
Himmler could, or would have, concealed from Hitler an
extermination program of such magnitude.®’

c. Auschwitz

The Defendants challenged Irving’s view that no Jews died in
gas chambers at Auschwitz, a Eosition adopted by Irving after
reading the Leuchter Report.® The Defendants introduced
evidence that indicated Auschwitz was an extermination camp
where approximately one million Jews were put to death in gas
chambers between 1941 and 1944.*° The court had to decide

81 See Irving, 2000 WL 362478, 9 6.1, 6.38

82 Seeid. 76.8.

8 See id. 7 6.13.

8 Seeid 16.9.

8 Seeid. 913.67.

8 See id.

87 See Irving, 2000 WL 362478, q 13.67.

8 See id. 9 7.9 (noting that Mr. Fred Leuchter was described by Irving as “a
professional consultant who routinely advised penitentiaries on electric chair and gas-
chamber execution procedures”). Leuchter’s report, entitled “An Engineering Report on
the Alleged Execution Gas Chambers at Auschwitz, Birkenau and Majdanek Poland,”
concluded that no gas chambers operated at Auschwitz. Irving regarded that report as an
important historical document and adopted its major conclusions. /d.

° Seeid. 1 7.6.
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whether the evidence could possibly support Irving’s contention
that Auschwitz was one of the many labor camps established by
the Nazis and not an extermination camp.”

The Defendants used the testimony of Professor Robert Jan van
Pelt, who has studied and written extensively on Auschwitz.”' The
Defendants claimed that the totality of the evidence, including
camp blueprints, eyewitness accounts, documents relating to the
capacity of the crematoria, and the amount of cyanide gas
delivered to the camp, amounted to convincing proof of the mass
extermination of the Jews by gas.”

During the course of the trial, Irving modified his opinion and
conceded that there had been one gas chamber at Auschwitz, but
claimed it was used solely to fumigate or delouse clothing. %3 He
also accepted that Jews were gassed “at some scale” at the camp.”
Irving, however, firmly denied the claim advanced by Professor
van Pelt, that 500,000 Jews died in a certain morgue at
Auschwitz.”

In asserting that there were no homicidal gas chambers, Irving
relied on the fact that there was no reference to the commissioning,
construction, or operation of crematoria for genocidal purposes.’®
Irving challenged the eyewitness evidence, claiming that the
inmates’ testimonies were influenced by stories that they had heard
after the war.”” He also claimed that the Nazi testimony was
unreliable because it was given at post-war trials by prlsoners who
wished to ingratiate themselves with their captors.”® Further,
Irving maintained that the roof of Morgue 1 at Crematorium 2
showed no sign of the wire- mesh columns through which gas was
introduced into the chamber.” He also relied on the fact that daily
reports sent from Auschwitz to Berlin contained no mention of
inmates being gassed, although they did catalogue lists of inmates’

% See id. 97.6,7.8.

o' Seeid. 4.17.

%2 See id. 7.75.

% See Irving, 2000 WL 362478, 9 7.89. For this proposition, Irving relied on the
Leuchter Report. See id.

See id. §7.11.

% See id.

% See id. 99 7.102-.105.

7 See id. 17.110.

% See id.

% See Irving, 2000 WL 362478, § 7.91. Van Pelt contends that the gas chamber was
located in Morgue 1 of Crematoria 2. See id. Y 7.60-.62.
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deaths from natural causes, hangings, and shootings.'” In
addition, he noted that the amount of fuel, reportedly delivered to
Auschwitz for the crematoria, was insufficient to sustain the
number of bodies the Defendants had claimed were cremated.'”!

During Irving’s cross examination of Professor van Pelt, van
Pelt testified that he relied exclusively on eyewitness accounts
recorded immediately after the war so that “cross 2pollination” of
survivors’ stories was not likely to have occurred.'” Additionally,
while Defendants admitted that not all eyewitness evidence was
reliable, the “convergence” or similarity of the accounts, along
with documentation of the accounts, tended to prove the
eyewitnesses’ validity.'” Furthermore, van Pelt stated that less
fuel could be used in a crematorium if several bodies were burned
simultaneously.'® He testified that the morgue was not originally
built as a gas chamber, but was later redesigned to make it easier
for gassings to take place.'” Van Pelt finally concluded that the
roofs of the crematoria were destroyed, rendering it impossible to
determine whether there were once holes into which the pellets
containing cyanide could be poured.'®

Justice Gray held that no fair-minded historian could doubt the
existence of gas chambers at Auschwitz and their use to
exterminate hundreds of thousands of Jews.'”” Although he stated
that Irving made valuable criticisms about individual pieces of the
Defendants’ evidence, the totality of evidence led to the conclusion
that there were in fact homicidal gas chambers at Auschwitz.'®®
Justice Gray found that an objective historian would not consider
the apparent absence of holes on the morgue roof to be a sufficient
reason to discount the cumulative effect of the remaining
evidence.'”

100" See id. 47.103.

101 See id. 47.100.

12 See id. §7.34.

13 See id. §7.75.

104 See Irving, 2000 WL 362478, 4 7.125.
105 See id. 4 7.121.

106 See id. 47.120.

07" See id. 4 13.91.

108 See id. 4 13.83.

19 See id.
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d. The Goebbels Diary

In 1992, Irving went to Moscow to examine, and offer to
purchase, glass microfiche plates of Josef Goebbels’ diary.''® The
issue before the court was whether Irving broke an agreement with
the Moscow archive in connection with his examination of
Goebbels’ diary.'""  The court also addressed whether Irving
endangered certain plates when he removed them from the
archive.'"?

The Defendants alleged that Irving broke an agreement with the
Moscow archive by removing three glass plates, including the one
generally considered to be the most historically important, without
permission.'”> The Defendants suggested that, by removing the
plates, Irving risked damaging the fragile historical documents.'"*
The Defendants relied on Irving’s diary entries to illustrate the
breach.'"” They argued that a historian should seek permission
before removing documents from an archive, and by failing to get
permission, Irving breached an agreement.”6 The Defendants
claimed that Irving risked damage to the plates by removing them,
leaving them in a hiding place on the ground for an afternoon, and
subjecting them to forensic testing.

Irving did not contest that he removed the plates to have them
copied and tested.'’® He claimed, however, that he had no formal
agreement with the archive and, therefore, could not have breached
an agreement.'”” Irving maintained that he was compelled to
remove the documents because he feared that the archive would be
sealed before he could adequately study certain plates.'*® Irving
also asserted that at no time did he endanger the plates since they

10 See Irving, 2000 WL 362478, 9 12.1-.2 (Paul Joseph Goebbels (1897-1945), a
virulent hater of Jews and other “non-Arayan” groups, was Reichsminister for
Prolpaganda and National Enlightenment during the Nazi regime from 1933 to 1945.).

" See id. 412.3.

12 See id.

5 See id. §12.5.

14 See id.

5 See id. 49 12.10-.11.

16 See Irving, 2000 WL 362478, § 12.11.

"7 See id. 49 12.12-.14.

18 See id. 4 12.17.

9 See id. 4 12.16.

120 See id. 4 12.17.
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were wrapped in cardboard and plastic throughout the journey.'*'

Justice Gray determined that Irving had formed an agreement
with the head archivist through one conversation they had.'
Justice Gray, however, found that an implicit agreement not to
remove the plates could not be inferred from the one negotiation
since the archives were in “a general state of chaos.” Therefore
Irving did not breach an agreement with the archive.'** Justice
Gray alzséo accepted Irving’s assertion that the plates were safe at all
times.

e. The Bombing of Dresden

The court addressed the question of whether Irving’s account of
the Alhed bombing of Dresden in 1945 was supported by the
evidence.'” In his book, The Destruction of Dresden, and in
subsequent speeches and writings, Irving has claimed that there
were between 60,000 and 250,000 fatalities as a result of the
bombings.'?’

The Defendants alleged that Irving knowingly relied on a forged
document, known as TB47, and other unreliable evidence, such as
statements by unidentified individuals, to sup ort his claim that
250,000 died in the bombing of Dresden.' The Defendants
submltted evidence of eleven incidents over twenty-three years
where Irving offered differing numbers of Dresden fatalities.'*’
They also presented evidence that in 1963 Irving had prevrousl3y
denounced the Dresden document referred to as TB47.'
Professor Evans testified that due to questrons surrounding the
document’s origins, TB47 was clearly a forgery."

Irving attempted to justify the validity of various documents and
other evidence that he had relied on in his assertions about

21 See id. 9 12.19.

122 See Irving, 2000 WL 362478, 9 13.131.
123 See id. 413.132.

124 See id.

125 See id. 4 13.134.

126 See id. 9 11.1-.4.

127 See id. § 11.6.

128 See Irving, 2000 WL 362478, 99 11.9, 11.41, 11.42.
129 See id. §