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I. INTRODUCTION

Copyright is both economics and innovation. The text of the
Copyright Clause, which grants Congress the power to grant copy-
rights in order to "promote the Progress of Science,"' bears this
out explicitly. The express goal of promoting progress is achieved
by increasing the production of works protected by copyright, and
the grant of exclusive rights is the means toward that end. 2  Al-
though the exclusive rights inevitably restrict the ways in which
audiences can use copyrighted works to express themselves, those
restrictions are, in many ways, a boon to free speech.3

U.S. CONST. art. I, § 8, cl. 8.
2 See NEIL WEINSTOCK NETANEL, COPYRIGHT'S PARADOX 81-108 (2008). Netanel

describes what he sees as copyright's three core functions: the production, structural, and
expressive functions. See id. at 81. Apart from the commonly understood role of the mo-
nopoly as a way to encourage the creation of new works, its "production function," id.,
Netanel identifies the role of copyright in allowing authors to work without relying on
individual or government benefactors, its "structural function," id., who could ultimately
look to censor or direct particular speech. See id. at 89. Copyright's structural function
thereby promotes free speech, and by also providing symbolic support for the creation of
expressive works, its "expressive function," id., through the enactment of law, copyright
promotes the social value of expressive activity. Id. at 104-05. Netanel describes the ten-
sion between copyright's goal as what he would describe as an, rather than the "engine of
free expression," and its clear restraint on speech. Id. at 84, 93.
3 Justice O'Connor famously referred to copyright as "the engine of free expression."
Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985); see also
NETANEL, supra note 2, at 81-108.
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Though the Copyright Clause's ultimate aim is toward progress
in the public interest, much of modem copyright law has been
dominated by a policy approach that favors economic efficiency,
often at the expense of innovation.4 Neoclassical economics advo-
cates strong property rights as the best means of incentivizing pro-
ductive uses of property.5 Proponents of neoclassical economics
argue that robust rights naturally facilitate negotiation and eventu-
ally work to minimize third party costs by ensuring that rights in
property will make their way to those who place the highest value
on its use.6 As the argument goes, if it is truly more valuable for a
property owner to minimize third party costs associated with a par-
ticular use of property, parties will negotiate towards that end. 7 Of

4 Mark A. Lemley notes that the neoclassical economics approach of total internaliza-
tion of third party costs and benefits is rooted in preventing what property law refers to as
the "tragedy of the commons"-a situation in which there are multiple rights holders in a
particular piece of property, none of which have the right to exclude others. Mark A.
Lemley, Property, Intellectual Property and Free Riding, 83 TEX. L. REv. 1031, 1037-39
(2005). In a classic "tragedy of the commons," a piece of property is likely to be dra-
matically overused and subject to waste because rights holders are encouraged to reap the
benefits of its use, without fully realizing any benefit in preserving the benefits of use. Id.
Lemley argues that "[tihere is no tragedy of the commons in intellectual property" be-
cause works of intellectual property are not finite resources, but rather, nonrivalrous
goods. Id. at 1050-51. But see William M. Landes & Richard A. Posner, Indefinitely Re-
newable Copyright, 70 U. CHI. L. REV. 471, 485-86 (2003) (arguing that intellectual
property, though nonrivalrous, is subject to depletion where works lose value as a result
of overexposure). Michael A. Heller has posited a converse problem that he refers to as
the "tragedy of the anticommons." Michael A. Heller, The Tragedy of the Anticommons:
Property in the Transition from Marx to Markets, 111 HARV. L. REV. 621, 622 (1998).
According to Heller, a "tragedy of the anticommons" exists where "multiple owners are
each endowed with the right to exclude others from a scarce resource, and no one has an
effective privilege of use." Id. In contrast to the overuse typical of a commons, in an an-
ticommons, substantial transaction costs will leave scarce resources prone to underuse.
Id.
5 Lemley, supra note 4, at 1037-39; Brett M. Frischmann & Mark A. Lemley, Spill-
overs, 107 COLUM. L. REV. 257, 264-65 (2007) ("At least since Harold Demsetz's semi-
nal article, Toward a Theory of Property Rights, law and economics scholars have
thought about private property rights as a means of encouraging both efficient allocation
of private investment into the creation of resources and efficient management of re-
sources.").
6 Lemley, supra note 4, at 1037-39.
7 Id. at 1041 ("[I]f one postulates that transactions involving intellectual property are
costless, society as a whole should benefit [from the total internalization of third party
costs and benefits], since the owners of intellectual property rights will license those
rights to others whenever it is economically efficient to do so."); Frischmann & Lemley,
supra note 5, at 265-66 ("The basic idea behind 'internalizing externalities' is that if
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course, this model assumes that there are no transaction costs in
transferring interests from one user to the next-an assumption
that makes little sense in real markets. 8

Authors on the other end of the spectrum have put forth an ap-
proach to copyright policy that recognizes that the public interest
in free expression is often underserved by a narrow focus on eco-
nomic efficiency. 9  For many authors, the emergence of digital
technology has served to highlight the implicit tension between the
exclusive rights of copyright owners and the free speech interests
of audiences for copyrighted works.' 0 The thrust of this rights-
based theory of copyright is that the proper scope of exclusive
rights in the digital age should acknowledge the interests of audi-
ences for copyrighted works as potential authors, and the scope of
copyright measured according to its impact on free of expression. I1

property owners are both fully encumbered with potential third-party costs and entitled to
completely appropriate potential third-party benefits, their interests will align with the
interests of society, and they will make efficient (social welfare-maximizing) deci-
sions.").
8 Frischmann & Lemley, supra note 5, at 267 ("It does not even matter to whom prop-
erty rights are assigned (putting aside 'questions of equity') because everyone who might
be affected by the use of the resource to which the property right applies will bargain to
reallocate rights in a manner that maximizes social welfare."); Heller, supra note 4, at
673-74 ("[I]n a world without transaction costs, owners should rearrange initial endow-
ments through ex post bargaining. Such bargains would put resources to their highest-
valued use, perhaps by assembling anticommons rights into private property. Of course,
we do not live in a transaction-costless world, as Ronald Coase recognized.").
9 See generally NETANEL, supra note 2; Jack M. Balkin, Digital Speech and Democ-
ratic Culture: A Theory of Freedom of Expression for the Information Society, 79 N.Y.U.
L. REv. 1, 6 (2004); Neil Weinstock Netanel, Copyright and a Democratic Civil Society,
106 YALE L.J. 283 (1996).
10 See, e.g., Margaret Chon, New Wine Bursting from Old Bottles: Collaborative Inter-
net Art, Joint Works, and Entrepreneurship, 75 OR. L. REv. 257, 258-66 (1996); Niva
Elkin-Koren, Cyberlaw and Social Change: A Democratic Approach to Copyright Law in
Cyberspace, 14 CARDOZo ARTS & ENT. L.J. 215, 218 (1996).
11 Neil Weinstock Netanel has written extensively from this perspective, particularly in
outlining the role that the First Amendment and free speech values should play in copy-
right law. NETANEL, supra note 2; Netanel, Copyright and a Democratic Civil Society,
supra note 9. Other representative works include: Keith Aoki, (Intellectual) Property
and Sovereignty: Notes Toward a Cultural Geography of Authorship, 48 STAN. L. REV.
1293 (1996); Balkin, supra note 9 (arguing that by lowering the costs of copying and dis-
tribution, eliminating cultural and geographical boundaries, and making it easier to ap-
propriate existing speech, digital technology democratizes speech and changes assump-
tions regarding the very nature of free speech); Chon, supra note 10; Elkin-Koren, supra
note 10. In a broader sense, scholars have long argued that the expanding scope of mod-
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One of the consequences of an expansive view of rights in ex-
pression is a smaller space for audiences to comment on, adapt, or
criticize works protected by copyright. Authors advocating a
rights-based theory of intellectual property have advocated for in-
creased freedom for the public to engage in recodings of cultural
works for purposes of criticism, commentary, and adaptation.' 2

Justin Hughes defines the act of recoding as "using the cultural ob-
ject or recognizable elements of the object in a forum for third per-
sons to achieve different effects than those generally achieved al-
ready by the object; the different results must affect the meaning of
the original object in the social discourse."'1 3  As is evident from
the growth of individually recoded cultural products through web-
sites like YouTube; 14 the growth of collective authorship evident

em copyright law has much to do with the acceptance of misplaced ideas regarding the
nature of authorship. See, e.g., Rosemary J. Coombe, Objects of Property and Subjects of
Politics: Intellectual Property Laws and Democratic Dialogue, 69 TEX. L. REV. 1853

(1991); Peter Jaszi, On the Author Effect: Contemporary Copyright and Collective Crea-
tivity, 10 CARDOZO ARTS & ENT. L.J. 293 (1992); Jessica Litman, The Public Domain, 39
EMORY L.J. 965 (1990); Martha Woodmansee, On the Author Effect: Recovering Collec-
tivity, 10 CARDOZO ARTS & ENT. L.J. 279 (1992).
12 See, e.g., NETANEL, supra note 2; Coombe, supra note 11, at 1863-64; Elkin-Koren,

supra note 10; Netanel, Copyright and a Democratic Civil Society, supra note 9.
13 Justin Hughes, "Recoding" Intellectual Property and Overlooked Audience Inter-

ests, 77 TEX. L. REV. 923, 947 (1999); see also Coombe, supra note 11, at 1863-64 (also
describing recoding in the broader sense, as an activity in which "people engage in mean-
ing-making [by] adapt[ing] signs, texts, and images to their own agendas"); Note, "Re-
coding" and the Derivative Works Entitlement: Addressing the First Amendment Chal-
lenge, 119 HARV. L. REV. 1488, 1488 (2006) (defining recoding as the "appropriation of a
copyrighted cultural object for new expression in a way that ascribes a different meaning

to it than intended by its creator"). The difference between the definition offered by
Hughes and those offered by Coombe and the Harvard Law Review is that Hughes would
require that an act of recoding have an impact on the larger, non-recoding audience.

Hughes, supra, at 947. I prefer this definition because it limits recoding-properly, I be-
lieve-to acts that have a communicative impact beyond the original recoder. Philoso-
phically, it is a tree-falling-alone-in-the-forest type of question, and in choosing to exam-

ine the broader social importance of increased freedom to recode copyrighted sound
recordings, solitary recodings have less significance for the purposes of this article.
14 For example, following the ambiguous ending of the final episode of The Sopranos,

fans of the show posted alternate video endings to YouTube. Robbie Brown, Fed Up,

'Sopranos' Fans Fill in the Black, BOSTON GLOBE, June 23, 2007, at ID, available at
http:/lwww.boston.com/ae/tv/articles/2007/06/23/fed-up-sopranos fans-fill in-the
-black.
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in the development of websites such as Wikipedia;15 and the in-
tense, ongoing debate regarding the proper scope of intellectual
property rights in a digital environment; 16 the inclination to create
and participate in the broader cultural discourse through criticism,
commentary, and adaptation is there: digital technology has made
doing so more possible and effective than ever before.

On rehearing in 2005, the U.S. Court of Appeals for the Sixth
Circuit issued a controversial opinion regarding the scope of copy-
right in sound recordings in Bridgeport Music, Inc. v. Dimension
Films.1 7 In that case, the Sixth Circuit interpreted § 114(b) of the
Copyright Act' 8 so as to preclude application of the substantial
similarity test to claims of infringement of sound recording copy-
rights.' 9 Under the Sixth Circuit's holding, musicians who sample
pre-existing material in new recordings must now negotiate a li-
cense for every sample, whether or not it is recognizable in the
new recording or fundamentally altered in the course of the sam-

15 See Pat Aufderheide, Is Wikipedia the New Town Hall?, IN THESE TIMES, Mar. 12,
2007, available at http://www.inthesetimes.com/article/3067/is-wikipedia the-new_
townhall.
16 See, e.g., Balkin, supra note 9 (arguing that by lowering the costs of copying and
distribution, eliminating cultural and geographical boundaries, and making it easier to
appropriate existing speech, digital technology democratizes speech and changes assump-
tions regarding the very nature of free speech); Netanel, Copyright and a Democratic
Civil Society, supra note 11.
17 Bridgeport Music, Inc. v. Dimension Films (Bridgeport), 410 F.3d 792 (6th Cir.
2005).
18 17 U.S.C. §§ 101-1332 (2006) [hereinafter the Copyright Act]. Within the Copy-
right Act, 17 U.S.C. § 114(b) provides:

The exclusive right of the owner of copyright in a sound recording
under clause (1) of § 106 is limited to the right to duplicate the sound
recording in the form of phonorecords or copies that directly or indi-
rectly recapture the actual sounds fixed in the recording. The exclu-
sive right of the owner of copyright in a sound recording under clause
(2) of § 106 is limited to the fight to prepare a derivative work in
which the actual sounds fixed in the sound recording are rearranged,
remixed, or otherwise altered in sequence or quality. The exclusive
rights of the owner of copyright in a sound recording under clauses
(1) and (2) of § 106 do not extend to the making or duplication of an-
other sound recording that consists entirely of an independent fixa-
tion of other sounds, even though such sounds imitate or simulate
those in the copyrighted sound recording ....

19 See Bridgeport, 410 F.3d at 801.
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pling. 20  Recent cases brought in other jurisdictions by the same
sound recording copyright owners that litigated in Bridgeport, 21 as
well as a recent decision in the U.S. District Court for the Eastern
District of Michigan endorsing Bridgeport's holding, 22 present the
possibility that the Sixth Circuit's precedent will be reviewed in
other circuits. The outcome of these cases have the potential to ex-
tend the influence of the holding and move, in large part, toward
ending the debate over musicians' ability to use quantitatively
and/or qualitatively insignificant samples without the expense of
attorneys, sample clearinghouses, or major corporate financial
backing.

From a rights-theorist perspective, giving artists greater free-
dom to recode copyrighted sound recordings has significant third
party benefits in terms of increased freedom of expression. 23 This
is particularly true in hip-hop music, where the resource at issue is
nonrivalrous, is the source for considerable downstream innova-

24tion, and where a level of explicit borrowing is a characteristic
feature of innovation within the medium. 25  Beginning with the
analog techniques of early hip-hop disc jockeys ("DJs") and con-
tinuing through the advent of modem digital sampling technology,
musicians who sample are taking part in the creative process: ini-
tially by physically manipulating recorded music to more closely

20 Id.
21 See, e.g., Complaint, Bridgeport Music Inc. v. The Island Def Jam Group, No. 06

Civ. 12917 (S.D.N.Y. Nov. 3, 2006), available at http://www.timwu.org/jayz.pdf, see

also Tim Wu, Jay Z Versus the Sample Troll: The Shady One-Man Corporation That's
Destroying Hip-Hop, SLATE, Nov. 16, 2006, http://www.slate.com/id/2153961.
22 Fharmacy Records v. Nassar, 248 F.R.D. 507 (E.D. Mich. Mar. 31, 2008). On mo-

tion for summary judgment brought by the defendant, the district court cited and en-
dorsed the holding of Bridgeport that § 114(b) of the Copyright Act precludes application
of substantial similarity analysis for claims of infringement of sound recording copy-
rights. Id. at 526-28. The court ultimately found that no such sampling occurred in the
case, and thus granted the defendants' motion for summary judgment. Id. at 527-28.
23 See, e.g., Netanel, Copyright and a Democratic Civil Society, supra note 9.
24 See Frischmann & Lemley, supra note 5, at 279-82 (defining "infrastructural" re-

sources as "shareable resources capable of being widely used for productive purposes").
According to the authors, these resources are inefficiently managed by the type of strong,
clearly-defined property rights advocated by neoclassical economics because those seek-
ing to innovate cannot fully capture the resulting value of innovation. See id.
25 Olufunmilayo B. Arewa, From J.C. Bach to Hip-Hop: Musical Borrowing, Copy-
right and Cultural Context, 84 N.C. L. REv. 547, 630 (2006).
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conform to their audiences' tastes, 26 and later by digitally recoding
those works to form their own compositions. As the intellectual
properties that make up so much of the modem individual's rela-
tionship to the world at large become increasingly concentrated
among fewer and fewer rights holders, 27 increased freedom to re-
code those works would afford the public more substantial oppor-
tunities to engage in individual self-expression by participating in
an ongoing discourse through the products of a shared cultural vo-
cabulary .28

It is important to note at the outset that in the context of digital
sampling, not all samples effectively recode the original work if a
recoding, as defined, necessarily alters the audience's understand-
ing of the original, at least with respect to the ordinary listener.
Nonetheless, many of the benefits rights-theorists have attributed
to increased freedom to recode works of intellectual property exist
even in terms of sampling that does not publicly recode a prior
work. While some acts of digital sampling have little to no effect
on the broader public understanding of the original work, for cer-
tain members of the audiences for those works, the appropriation
of quantitatively and/or qualitatively insignificant samples may be
regarded as recodings within a small segment of the audience be-
cause those members of the audience tend to research samples. In
fact, some websites have developed solely to attempt to catalog the
individual samples of heavily sample based albums,29 while others
have attempted to create an encyclopedic list of samples and
sources. 30 It may then be appropriate to talk about two types of
audiences: those invested in the production based aesthetic of the
albums, and those invested primarily in the products of those pro-
ductions, i.e., an active audience and a primarily passive audience.

26 JEFF CHANG, CAN'T STOP, WON'T STOP: A HISTORY OF THE Hip-HOP GENERATION

78-79 (2005).
27 WILLIAM W. FISHER, III, PROMISES TO KEEP: TECHNOLOGY, LAW, AND THE FUTURE

OF ENTERTAINMENT 30 (2004) ("The increasingly dense cloud of images, sounds, and

symbols through which we move has been increasingly controlled by a shrinking group
of record companies, movie and television studios, advertising houses, and political con-
sultants.").
28 See generally Balkin, supra note 9; Coombe, supra note 11.
29 See, e.g., Paul's Boutique Samples and References List, http://paulsboutique.info

(last visited Oct. 27, 2008).
30 See, e.g., The-Breaks.com, http://www.the-breaks.com (last visited Oct. 27, 2008).
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For the former, even miniscule samples of obscure works may be
recoded once they have been discovered, whereas for the latter,
many samples simply cannot be understood as recodings because,
having been significantly manipulated and rendered largely unrec-
ognizable, the meaning of the originals cannot be altered in any
way.

Greater freedom to recode copyrighted sound recordings does
entail individual and social third party costs, however. In analyz-
ing the market for music, it is important to note that consumers are
not always motivated to purchase goods exclusively based on the
inherent value of a work,31 but rather, will often consider the
makeup of the audience for a particular work in determining
whether or not to buy. 32 Just as it is often important to consumers
whether others are consuming the same goods, it is also important
who that audience is perceived to be. 33 If an audience for a par-
ticular work is concerned with who is consuming the same work,
publicly recoding the work may significantly change the character-
istics of the audience, and thereby decrease the value of the work
for those members of the audience who place value on the work's
ability to act as a signal, or token of membership, for a relevant
peer group.34  In addition, for members of the passive audience
who have formed individual bonds with a cultural work, a public
recoding of that work may loosen those bonds and cause them to

31 Cass R. Sunstein & Edna Ullmann-Margalit, Solidarity in Consumption 7 (John M.

Olin Law & Economics Working Paper No. 98, 2d Series 2000), available at http://
www.law.uchicago.edu/Lawecon/WkngPprs-76-100/98.CRS.Solidarity.pdf. In some
cases and for some people, the decision to listen to a particular musical work may be
based only on its inherent value. See id. at 2. Sunstein and Ullmann-Margalit refer to
these goods as "solitary goods." Id.
32 Id. ("[I]n their consumption choices, consumers relate not just to products but to
other consumers too. For many goods, the principal motivation for consumption is to
share an experience of one sort or another, with friends, acquaintances, or complete
strangers.").
33 Id. at 9 ("Sometimes people care not only about the sheer number of consumers but
also and perhaps more importantly about their identity.").
34 Id. ("An important feature of some goods is that value increases when a certain
number of relevant people enjoy them, but consumption by others reduces value ....
People may like a good more when it is enjoyed by a large number of people thought to
be relevantly like them; advertisers often try to exploit this fact and consumers may react
accordingly whether or not they do. But once people in another category start enjoying
the good, value decreases, sometimes dramatically.").
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experience a decrease in value associated with the work.35 These
potential third party costs must also be taken into account in de-
termining what effects expansive recoding rights would have on
the broader public.

Both the third party costs and benefits of increased freedom to
recode copyrighted works are implicit in Bridgeport. Hip-hop mu-
sic, the kind most often associated with digital sampling, has
evolved to include sampling practices ranging from the derivative
to the obscure and unrecognizable. 36 Artists and producers whose
samples fall within the former category are largely unaffected by
the Sixth Circuit's ruling, while artists and producers whose sam-
pling falls within the latter category now face greater transaction
costs and licensing hurdles that make their works impractical or
even impossible to secure. By indirectly discouraging collage
sampling in this way, the effect of the Sixth Circuit's ruling in
Bridgeport will be to decrease the third party benefits of increased
recoding freedoms. Conversely, the ruling indirectly encourages
artists to use derivative samples, 37 and thereby, is likely to increase
the third party costs of increased recoding freedoms.

In discussing both the third party costs and benefits of greater
freedom to recode copyrighted sound recordings, this Article will
focus on the Sixth Circuit's decision in Bridgeport, as it represents
a radical shift in traditional copyright infringement analysis. Part I
will explore the cultural origins of hip-hop music and the techno-
logical advances central to the practice of digital sampling; the de-
velopment of sampling as an independent aesthetic; and the impact
judicial precedent has had on the practice beginning with Grand

35 See generally Hughes, supra note 13. Justin Hughes uses the term "noninforma-
tional utility" to describe the benefits audiences receive from a work by "identifying with
it, by communicating with it, or by using it as a cultural reference." Id. at 955. Nonin-
formational utility then encompasses more than the value of a good as a species of social
good, but includes the individual value consumers realize in forming a bond with cultural
works. Id. at 955-63. In this way, even cultural goods that are consumed as solitary
goods may be harmed by recoding. Id. at 959.
36 See infra Part I.
37 See, e.g., NETANEL, supra note 2, at 22 ("Today's hip-hop recordings typically fea-
ture only one primary sample, rely on vanilla-wrap samples from sample libraries rather
than judiciously selected vintage recordings, or incorporate prerecorded mini-segments
that are buried so deeply in the mix as to be wholly unrecognizable (and the Sixth Cir-
cuit's any-sampling-is-infringement ruling threatens even that practice).").
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Upright Music v. Warner Bros. Records38 in 1991, through the
Sixth Circuit's holding in Bridgeport. I will seek to frame sam-
pling in terms of two generalized paradigms. Under the first para-
digm-the derivative works paradigm-producers rely extensively
on one or a few relatively recognizable and qualitatively signifi-
cant samples to create a new work that, to a large extent, mimics
the original. Under the second paradigm-the collage paradigm-
producers rely on a larger number of individual samples, often
brief, unrecognizable, obscure, and put together as part of a pas-
tiche of sounds to create a new work. Framing the practice of
sampling in this way, though somewhat simplistic, will allow me
to forecast some of the unintended consequences of the Bridgeport
holding.

Part II of the Article will continue the discussion of sampling
in the context of audience recoding, with a focus on the third party
costs and benefits as regards both sampling paradigms outlined in
Part I. Given that the focus of much of the criticism from rights-
theorists centers on the implicit tension between copyright law and
freedom of expression, I will analyze the benefits of increased
freedom to recode copyrighted sound recordings through the lens
of traditional rationales for the First Amendment's protection of
free speech: civic and individual autonomy, and the development
of a vibrant and diverse marketplace of ideas. The discussion of
the third party costs associated with greater recoding freedoms will
analyze the role of musical works as a species of fraternity goods
and as sources of individual noninformational utility, and will ex-
plore the effect recoding these works has on the non-recoding au-
dience.

Part III of the article will seek to establish that under Bridge-
port, musical production characterized by the collage paradigm
represents a significant example of an anti-commons, i.e., a situa-
tion where the existence of numerous, self-interested rights holders
presents administrative barriers to creating socially useful new
works. 39 The Bridgeport holding, if extended, accomplishes this

38 Grand Upright Music, Ltd. v. Warner Bros. Records, Inc., 780 F. Supp. 182
(S.D.N.Y. 1991).
39 Heller, supra note 4. See generally NETANEL, supra note 2, at 26 (discussing the ex-
ample of Google's Book Search Project and noting that the actual licensing fees in such a
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by increasing both the transaction costs associated with negotiating
individual licenses and the ultimate costs of the licenses them-
selves, thereby encouraging artists who continue to sample to
move away from the expense of the collage paradigm in favor of
the less costly derivative works paradigm. In fact, if the Sixth Cir-
cuit's holding is extended, it will significantly diminish the poten-
tial for artists to lawfully create under the collage paradigm, which
carries with it significant third party benefits, while at the same
time, encourage production under the derivative works paradigm,
which, conversely, carries significant third party costs.

Finally, Part IV will conclude by attempting to demonstrate
that the traditional copyright infringement analyses of substantial
similarity and de minimis use do a much better job of balancing the
costs and benefits of increased freedom to recode copyrighted
sound recordings. William Landes and Richard Posner have ar-
gued that an absence of copyright protection would lead to "in-
creased incentives to create faddish, ephemeral, and otherwise
transitory works....., 4 0 In hip-hop, it turns out that the opposite
may also be true: an excess of sound recording copyright protec-
tion leads to much the same result. If it is true that "[c]reativity is
universally agreed to be a good that copyright law should seek to
promote," 41 then, "[o]ther things being equal, law and public pol-
icy should find ways to enable creativity and innovation via institu-
tions and in forms that are simultaneously durable and legiti-

,,42mate. As it stands, the decision in Bridgeport is objectionable
from a policy standpoint not simply because of the types of musi-
cal production it restricts (the "durable and legitimate"), but also

project represent only a fraction of its potential costs, with administrative costs including
the location of parties and negotiation of individual licenses as a significant total of the
overall cost of clearing any individual book currently under copyright).
40 William M. Landes & Richard A. Posner, An Economic Analysis of Copyright Law,
18 J. LEGAL STUD. 325, 332 (1989); see Hughes, supra note 13, at 965 (discussing the
absence of copyright protection during the French Revolution and its impact on the qual-
ity of creative works distributed thereafter).
41 Julie E. Cohen, Creativity and Culture in Copyright Theory, 40 U.C. DAVIS L. REV.
1151, 1151 (2007).
42 Michael J. Madison, Intellectual Property and Americana, or Why IP Gets the
Blues, 18 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 677, 681 (2008) (discussing this
preference being reflected in decisions on photography, the fixation requirement, and
pornographic works).
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because of the type of production it is likely to encourage (the
"faddish" and "ephemeral").

II. MusIc's WORST NIGHTMARE?
43

We know that a text is not a line of words with a
single 'theological meaning (the message of the Au-
thor-God) but a multidimensional space in which a
variety of writings, none of them original, blend and
clash. The text is a tissue of quotations drawn from
innumerable centers of culture.... [T]he writer can
only imitate a gesture that is always anterior, never
original. His only power is to mix writings, to
counter the ones with the others, in such a way as
never to rest on any one of them.

-Roland Barthes 44

In this part of the Article, I will situate digital sampling within
its historical framework and discuss what I believe are important
distinctions in the practice of sampling; I will describe the state of
current U.S. case law on digital sampling; and I will outline the
contours of copyright infringement generally, and as they have
been applied to digital sampling in the Sixth Circuit's decision in
Bridgeport. Because the creative practices of artists who engage in
digital sampling are not monolithic, the law is not well served by a
monolithic approach to liability. The Sixth Circuit's interpretation
of § 114(b) of the Copyright Act is subject to legitimate criticism,
and to the extent the statute is ambiguous, courts ought to fully
consider the policy implications of Bridgeport's holding.

A. Sampling

Modem intellectual property law issues regarding digital file
transfer,45 audience recoding,46 and the role of copyright in a post-

43 PUBLIC ENEMY, Air Hoodlum, on GREATEST MISSES (Def Jam Records 1992) (featur-

ing a sample of a music journalist referring to group producer Hank Shocklee's reference
to Public Enemy's sound as "music's worst nightmare").
44 ROLAND BARTHES, IMAGE, Music, TEXT 146 (Stephen Heath trans. 1977).
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modem creative aesthetic 47 have been latent in the practice of digi-
tal sampling since the mid-1980s. At the time, hip-hop artists be-
gan using new studio technology, initially designed to allow musi-
cians to sample from pre-recorded music that was either pre-
programmed or recorded on their own to record, manipulate, and
patch together pieces of pre-recorded works to form new musical

48compositions. The ability to encode sound into the binary
mathematical language of computers allowed these artists to create
new works by communicating through older works in ways that
made musical practices of appropriation more transparent than they
had ever previously been. 49

Sampling is commonly understood to refer to the process of us-
ing portions of pre-recorded material in new studio recordings.5 °

Understood in this way, the act of sampling actually began well in
advance of hip-hop music and digital technology. In the late
1940s, with the advent of magnetic tape recording technology, a
group of French musicians known as musique concrte artists de-
veloped a technique of incorporating portions of independent
sounds through physical manipulation of the magnetic tapes they
were recorded on, and thereafter manually incorporating those
sounds into new performances and recordings. 5' The processes of
sampling developed by musique concrte artists were later incor-
porated by popular musicians such as The Beatles and Pink Floyd

45 See generally Justin Hughes, On the Logic of Suing One's Customers and the Di-
lemma of Infringement-Based Business Models, 22 CARDOZO ARTS & ENT. L.J. 725
(2005) (discussing the Recording Industry Association of America's responses to the
threat of digital file sharing technology).
46 See, e.g., FISHER, supra note 27; Balkin, supra note 9.
47 See, e.g., NETANEL, supra note 2, at 20; Balkin, supra note 9; Coombe supra, note
11.
48 See generally JOSEPH G. SCHLOSS, MAKING BEATS: THE ART OF SAMPLE-BASED Hip-

Hop 31-43 (2004) (detailing the development of sampling in hip-hop music).
49 See infra text accompanying notes 54-63.
50 See, e.g., Williams v. Broadus, No. 99 Civ. 10957, 2001 U.S. Dist. LEXIS 12894, at
*2 n. I (S.D.N.Y. Aug. 27, 2001) ("The practice of sampling portions of pre-existing re-

cordings and compositions into new songs is apparently common among performers of
the genre known as rap .... ").
51 AllExperts-Musique Concrete, http://en.allexperts.com/e/m/mu/musique-concr/

C3%A8te.htm (last visited Oct. 27, 2008).
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in early examples of sampling in modem popular music. 52 In fact,
some early uses of sampling in hip-hop music employed the analog
tape recording techniques first developed by musique concr~te art-

I~S53ists. 3

Despite its analog predecessors, hip-hop music has been con-
sistently at the forefront of the public's perception of sampling
since the 1980s, as well as the factual and cultural backdrop
against which U.S. courts have patched together sampling case
law. 54 Modem understandings of sampling generally conceive of
the act of digital sampling, common in hip-hop music, to refer to
the incorporation of digitally recorded sounds in new recordings. 55

Digital recording technology transforms the continuous sound
waves produced during a live performance, or represented on an
analog recording format, into a string of binary code. 56 The proc-
ess of converting sound waves into binary code relies on the ability
of a digital sampler to record bits along the continuous analog
stream, thereby approximating the sound of the original recording
or performance, to recreate representative "samples" of the origi-
nal.57 The frequency of the bits of the continuous analog sound
wave that are converted is referred to as the sampler's sampling

52 Id.; see, e.g., THE BEATLES, THE BEATLES (Capitol Records 1968); PINK FLOYD,

DARK SIDE OF THE MOON (Capitol Records 1973).
53 ALAN LIGHT, THE SKILLS TO PAY THE BILLS 85 (2005). In recalling the crudest of
analog sampling techniques in the early 1980s, Beastie Boys' Adam Yauch notes,

we didn't even have any samplers. So the stuff that's looped, we ac-
tually made tape loops. We'd record the [When the Levee Breaks]
beat onto a quarter-inch tape, and then we'd make a loop and that
tape would be, like, spinning around the room, dangling on
mic[rophone] stands, going around in a big loop. And then, in order
to layer that with something else, we'd have to actually sync it up,
physically.

Id.
54 See, e.g., Matthew S. Garnett, The Downhill Battle to Copyright Sonic Ideas in
Bridgeport Music, 7 VAND. J. ENT. L. & PRAc. 509 (2005). For this reason, although
digital sampling raises issues among a much broader spectrum of musical genres than
simply hip-hop, this Article will focus on hip-hop for the sake of brevity, because of its
relative prominence in legal precedent, and its role in the case at issue.
55 AL KOHN, KOHN ON Music LICENSING 1479-80 (3d ed. 1992).
56 See Michael L. Baroni, A Pirate's Palette: The Dilemmas of Digital Sound Sampling
and a Proposed Compulsory License Solution, 11 U. MIAMI ENT. & SPORTS L. REv. 65,
68 (1993).
57 Id. at 68-69.
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rate, and naturally, the greater the sampling rate, the more the digi-
tal sample, once converted back into an analog format, conforms to
the continuous sound of the original performance or recording. 58

Today's sophisticated digital sampling technology allows a digital
sampler to sample at more than 1000 individual samples per sec-
ond, making the digital sample effectively identical to the original
analog performance or recording. 59 These recorded binary digits
can then be stored into the memory of a sampler or computer, ma-
nipulated, and converted back into audible sound waves through a
Digital to Analog Converter that reaudibleizes the binary code into
an analog stream. 60

The precision and flexibility modem digital technology has in-
troduced into the recording process has allowed producers to ma-
nipulate recorded sound in ways impossible to those working in the
analog tradition of musique concrete artists. Modem digital sam-
plers allow producers to sample sounds to a relatively exact degree
of reproduction, 6' vary the relative frequency of vibrations in the
sample and thereby alter its pitch,62 as well as speed the recording
up, slow it down, remove sections, add new sections, and rearrange
the sequence of notes and/or rhythms contained in the original per-
formance or recording. 63

B. The Origins of Sampling in Hip-Hop Music

In the 1960s, Jamaican DJs began experimenting with analog
sampling techniques by manually manipulating the playback on
vinyl records during live and broadcast performances, performing
over instrumental versions of recorded songs, mechanically adding
echoes and effects, and recontextualizing popular R&B, reggae,
and dancehall music to create new compositions known as dub. 64

The impact of Jamaican dub made its way into the south Bronx in
the 1970s via Jamaican born Clive Campbell, also known as DJ

58 Id. at 69.
59 Id.

60 See Garnett, supra note 54, at 5 10.
61 See Baroni, supra note 56, at 69.
62 Id. at 69-70.
63 Kohn, supra note 55, at 1480-81.

64 CHANG, supra note 26, at 30.
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Kool Herc. 65 While DJing a south Bronx block party, DJ Kool
Herc recalls: "I was smoking cigarettes and I was waiting for the
records to finish. And I noticed people was [sic] waiting for cer-
tain parts of the record., 66 The parts of the records Campbell is re-
ferring to are "breakbeats"-those portions of a record containing

67a primarily percussive instrumental segment. Campbell recog-
nized that the breakbeats of the records were what his audiences
wanted to listen to, and in order to focus on what the crowds
wanted, Campbell created a technique he referred to as the "Merry-
Go-Round," in which he would place two separate copies of the
same record onto a set of turntables, and cue one of them to the
beginning of the breakbeat while the other was playing the instru-
mental segment. 68 As the first breakbeat ended, Campbell could
begin the breakbeat again on the second record and thereby turn
what might be a four-second drumbeat into an extended loop of the
favored segment of the song.69

Not long afterwards, other DJs in New York got involved in
perfecting the technique Campbell created. While Campbell natu-
rally had trouble manually locating the precise point at which a
breakbeat cut in, thus somewhat distorting the continuity of the
loop, local disco DJs were able to blend dance songs with the aid
of a mixer 70 by cueing the second record on a pair of headphones
while the first was playing. 71 Due to the often brief nature of the
portions of records the hip-hop DJs were mixing, a hip-hop DJ
didn't have as much time to cue a record as a dance DJ. In the
summer of 1975, Joseph Saddler, also known as Grandmaster
Flash, started to trace breakbeats through the circumference of the
record itself and located the beginning of each breakbeat according
to the position of the vinyl record label at the beginning of the
segment. 72 By sectioning a record off like a clock, and utilizing
the headphone and mixer techniques of club DJs, Saddler was able

65 Id. at 67-68.
66 Id. at 78-79.
67 See id. at 79.
68 id.
69 Id.
70 NELSON GEORGE, HIP-HOP AMERICA 5 (1998).

71 CHANG, supra note 26, at 112.
72 Id. at 112-13.
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to more precisely pinpoint the beginning of individual breakbeats
and quickly cue the second record to create a more seamless mix. 73

The hip-hop music DJ Kool Herc, Grandmaster Flash, and oth-
ers were creating was, at the time, almost exclusively a perform-
ance based form of music. 74 As the music began to stream out of
the neighborhoods of the south Bronx and local entrepreneurs be-
gan to capitalize on the music's commercial appeal, many were
skeptical about the ability of the performance-based medium, fo-
cused on live DJ instrumentation and a degree of improvisation
and interaction between DJs and vocalists ("MCs"), to translate
into the recording studio. 75 In fact, the first widely distributed hip-
hop recording, the Sugarhill Gang's 1979 record Rapper's Delight,
is widely believed to contain a sample of a popular breakbeat from
Chic's Good Times;76 however, the breakbeat was actually created
by a live studio band re-recording of the original composition.77

At the time, digital sampling would have been prohibitively expen-
sive for an independent record label like Sugarhill Records, and the
analog sampling techniques of musique concrte artists were rela-
tively unknown within the hip-hop community. But as the 1980s
wore on, sampling technology became increasingly affordable,78

and with the introduction of the affordable Musical Instrument
Digital Interface ("MIDI") sampler in the mid 1980s, producers
could afford to digitally store short individual samples and incor-
porate those sounds into new studio works. 79

Once hip-hop reached the market, the medium's vinyl culture
and sampling aesthetic remained, but wary DJs sought to transform

73 Id.
74 See id. at 130.
75 See id. Chuck D recalls the first time he heard a DJ promote a hip-hop record: "I'm
like, record? Fuck, how you gon' put hip-hop onto a record? 'Cause it was a whole gig,
you know? How you gon' put three hours on a record?" Id.
76 See John Schietinger, Bridgeport Music, Inc. v. Dimension Films: How the Sixth
Circuit Missed A Beat on Digital Musical Sampling, 55 DEPAUL L. REV. 209, 212 (2005).
77 See Henry Self, Digital Sampling: A Cultural Perspective, 9 UCLA ENT. L. REV.

347, 350-51 n.19 (2002) (citing DAVID Toop, RAP ATTACK: AFRICAN RAP TO GLOBAL Hip

HOp 78-81 (3d ed. 2000) ("Although the instrumental portion of [Rapper's Delight] was
performed by studio musicians, it is (not coincidentally) based on Chic's [Good Times,]
which resulted in the Sugarhill Gang being sued for copyright infringement.")).
78 See id. at 350.
79 See SCHLOSS, supra note 48, at 35.
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their breakbeats in order to protect themselves from the competi-
tion of rival DJs. 80 Sampled breakbeats are often obscured through
a process known as chopping, in which a producer samples a por-
tion of a record, saves it into the memory of a sampler, and ma-
nipulates the sample by deleting sections, reorganizing portions,
adjusting its pitch, and so forth.81  Both to protect the cache of
their samples and to obscure samples that might draw legal atten-
tion, 82 artists began to use the new digital tools included on sam-
plers to alter the character of the recorded music in various ways.
As mentioned, once a piece of music is stored in the memory of a
sampler, a producer can alter its pitch, tone, and echo; chop a sin-
gle sample into multiple segments and rearrange them; or alter
them to conform more closely to the desired sound.83 Author Joe
Allen describes a typical sampling process: "Usually, samples are
then reworked-sped up, slowed down, chopped, faded, flanged,
chopped and/or rewired-so that they barely resemble the origi-
nal.

, 84

As samplers became more affordable, technologically ad-
vanced, and familiar to hip-hop producers, the music became in-
creasingly creative in terms of the materials from which producers
drew to create new works. 85 These changes ultimately contributed
to the development of a more layered sampling aesthetic in hip-hop
music during the late 1980s and continuing into the 1990s. 86 Hip-
hop artists were now capable of shifting hip-hop from its perform-
ance based origins into a form of music increasingly focused on
studio recording techniques. Artists such as record producer and
DJ, Prince Paul,87 Public Enemy's production team, The Bomb

80 See CHANG, supra note 26, at 79.
81 SCHLOSS, supra note 48, at 151.
82 Id. at 165-66.
83 See supra text accompanying notes 61-63.
84 Joe Allen, Backspinning Signifying, http://hiphop.net.au/sampling.htmi (last visited
Oct. 27, 2008).
85 See George, supra note 70, at 95.
86 See SCHLOSS, supra note 48, at 39.
87 See DE LA SOUL, 3 FEET HIGH AND RISING (Tommy Boy Records 1989); John Bush,

3 Feet High and Rising, ALLMUSIC, http://www.allmusic.com/cg/amg.dll?p=amg&sql=

10:fpftxqy5ldde (last visited Oct. 27, 2008).
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Squad,88 and the Beastie Boys, with the help of producers the Dust
Brothers, 89 took the practice of sampling to new creative heights as
early as the late 1980s by using patchworks of diverse sounds to
create new musical collages that would transform hip-hop music in
a legal environment still untested by copyright infringement law-
suits.

90

C. The Collage vs. Derivative Works Sampling Paradigms

Prior to the development of sampling case law in American
courts, while some artists were stretching the boundaries and aes-
thetics of sampling, many artists continued to use "looped" sam-
ples of significant portions of popular songs as the building blocks
of new works. 91 The process of looping a sample refers to the act
of repeating an individual sample across multiple bars of the new
work by allowing the end of the sampled segment to lead immedi-
ately into its beginning. 92 Although it is somewhat artificial, the
distinction in sampling between the creative use of multiple, often
obscure, and/or significantly reworked samples and the use of
looped, recognizable, and commercially successful portions of
older songs will form the basis of a dichotomy in my argument that
will allow me to focus more closely on the practical effects the
Sixth Circuit's holding in Bridgeport will have on the practice of

88 See PUBLIC ENEMY, IT TAKES A NATION OF MILLIONS TO HOLD Us BACK (Def Jam

Records 1988); PUBLIC ENEMY, FEAR OF A BLACK PLANET (Def Jam Records 1990);
Stephen Thomas Erlewine, It Takes a Nation of Millions to Hold Us Back, ALLMUSIC,
http://www.allmusic.com/cg/amg.dll?p=amg&sql=10:Opfixqu5ldhe (last visited Oct. 27,
2008); Stephen Thomas Erlewine, Fear of a Black Planet, ALLMUSIC, http://www.
allmusic.com/cg/amg.dll?p=amg&sql= 10:3pfoxqu5ldhe (last visited Oct. 27, 2008).
89 See BEASTIE Boys, PAUL'S BOUTIQUE (Capitol Records/Brooklyn Dust Music 1989);
Stephen Thomas Erlewine, Paul's Boutique, ALLMUSIC, http://www.allmusic.com/cg/
amg.dll?p=amg&sql=10:Opfwxqy5ldse (last visited Oct. 27, 2008).
90 I would argue that the movement away from the derivative works paradigm toward
the collage paradigm was a natural evolution in the medium, but one whose progress has
been, to some extent, checked by the case law on digital sampling. See Cohen, supra note
41, at 1182 ("As artistic techniques mature, imitation becomes dialogue, and modes of
reworking become more complex, but reworking remains central. Regardless of artistic
field or genre, creative outputs do not simply spring full-blown from the minds of their
creators, but are arrived at through processes that are iterative, experimental, and hands-
on.").
91 See SCHLOSS, supra note 48, at 137-38.
92 Id. at 136-39.
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sampling, and the third party costs and benefits of increased free-
dom to recode copyrighted sound recordings.

What I will refer to throughout the rest of this Article as the de-
rivative works sampling paradigm involves the use of a single, or
relatively small number of recognizable samples that are quantita-
tively and/or qualitatively significant in terms of both the original
source and the new recording, and which would violate traditional
copyright infringement principles in the absence of a license. In
sampling these significant portions of prior works, my discussion
of the derivative works paradigm assumes that the samples are not
significantly altered, but rather, are looped with only minor func-
tional changes such as slight adjustments to the speed of the sam-
ple necessary to create a consistency between the speed of the new
work and that of the original recording. Naturally, much of the
public's understanding of sampling involves the derivative works
paradigm because altered samples go largely or entirely unnoticed
to the ordinary listener, while those with recognizable loops imme-
diately recall the source. Works such as Vanilla Ice's Ice Ice
Baby,93 which looped a sample of the rhythm section from the
David Bowie and Queen song, Under Pressure;,94 and Puff
Daddy's 95 I'll Be Missing YoU, 96 which samples elements of in-
strumentation from The Police's Every Breath You Take,97 are rep-
resentative examples of the derivative works paradigm.

The practice of looping samples is not unusual in hip-hop mu-
sic, either now or as the practice was becoming popular.9 The

93 VANILLA ICE, Ice Ice Baby, on To THE EXTREME (SBK Records/Capitol Records

1990).
94 DAVID BowIE & QUEEN, Under Pressure, on CLASSIC QUEEN (Hollywood Records

1992).
95 Though currently recording simply as Diddy, and P. Diddy before that, I'll Be Miss-
ing You was recorded under the artist's still popular alias, Puff Daddy. Sean 'Puffy'
Combs, in ENCYCLOPEDIA OF POPULAR MUSIC (Oxford Music Online ed., 4th ed.),
http://www.oxfordmusiconline.com/subscriber/article/epm/67914 (last visited Sept. 19,

2008).
96 I'll Be Missing You also incorporates the familiar chorus of Every Breath You Take
by The Police; however, the compositional elements of the chorus were not sampled, but
re-recorded by R&B artist Faith Evans. PUFF DADDY & THE FAMILY, I'll Be Missing You,
on No WAY OUT (Bad Boy Records 1997).
97 THE POLICE, Every Breath You Take, on SYNCHRONICITY (A&M Records 1983).
98 GEORGE, supra note 70, at 95.
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purpose of the dichotomy is not to belittle the potential for creativ-
ity in using looped samples, 99 but to separate what is a diverse
spectrum into characteristics that would traditionally require a li-
cense, and those that might not, so that the likely effects of the
Bridgeport holding can be examined according to the third party
costs and benefits of increased freedom to recode copyrighted
sound recordings. There is relatively little difference between the
significant use of a recognizable sample in a new hip-hop work
and a cover created under the compulsory license provisions of §
115 of the Copyright Act. 100 Cover songs have long been a staple
of popular music and there seems to be no persuasive justification
for considering works created under the derivative works paradigm
to be significantly different qualitatively from those created under
the compulsory license.

At the other end of the spectrum, what I will refer to through-
out the rest of my paper as the collage paradigm in sampling refers,
essentially, to what derivative works sampling is not, i.e., the lay-
ered use of quantitatively and/or qualitatively insignificant samples
to create new musical works that bear little or no resemblance to
the original work. Artists who sample according to the collage
paradigm rely on the ability of modem samplers to chop up sam-
ples, rearrange them, alter their pitch, tone, rhythm, and sequenc-
ing in order to modify what is taken and create something alto-
gether new.

99 See SCHLOSS, supra note 48, at 166. Producer DJ Kool Akiem states:
I like to loop.... Especially if it's a loop that's not running through
the whole original....

But the thing is that we're about to come out with a piece of vi-
nyl on 321 records. And we'll have to clear our samples. So: can't
do that. Unless I'm 'a pay somebody or get sued or whatever. But if
I could, I would. Not every cut, because it's certain levels of creativ-
ity in it. People will think 'Oh, that's just a loop-that's not creative.'
It is, if you.., it's a couple of things. One is that if that's not playing
through the whole [original] cut. It's what loop you select. But then
there's also how you apply it, or use it. Or how the MC uses it.
That's part of the art right there.

Id.
'oo 17 U.S.C. § 115 (2006).
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D. Sampling Case Law

1. Traditional Copyright Infringement Analysis

Original expression in a musical recording is unique from other
protected works, in that a single copy of the work ("phonorecord")
embodies two distinct copyrights.10 1 Works that contain fixed,
original elements of expression in the underlying musical composi-
tion and/or lyrics receive copyright protection for the composi-
tion. 102  In addition, the Sound Recording Act of 1971 created
copyright protection in the sounds embodied on the phonorecords,
apart from their underlying lyrical, structural, and/or rhythmic
characteristics. 103 While the compositional copyright protects the
copyright owner's interest in the fixed sequence of words, notes,
and rhythms that constitute the underlying song, the sound re-
cording copyright protects the fixed performance of those words,
notes, and rhythms. 10 4 These two separate elements combine to
provide authors and performers of recorded musical works with a
dual layer of copyright protection in a single fixation.

Under the Copyright Act, a copyright infringer is anyone who,
without authorization, violates any of the exclusive rights of the
copyright owner provided by § 106.105 In order to prevail on a
copyright infringement claim, a plaintiff must be able to establish
ownership of a valid copyright and both factual copying and ac-
tionable copying of protected elements of expression in the plain-
tiff's work. 106 Generally, copyright ownership is an easy enough
matter to establish, requiring only that the work be fixed in a tan-
gible medium of expression' 07 and that it meet the low standards of
originality set out in prior cases.' 0 8 The issue lies, for purposes of

"0' Id. § 102(a)(2), (7).

112 Id. § 102(a)(2).
103 Id. § 114.

104 See ROBERT P. MERGES ET AL., INTELLECTUAL PROPERTY IN THE NEW

TECHNOLOGICAL AGE 424 (4th ed. 2006).
105 17 U.S.C. § 501.
106 Amstein v. Porter, 154 F.2d 464, 468 (2d Cir. 1946).
107 See MERGES ET AL., supra note 104, at 372.

108 Feist Publ'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991) ("Original, as

the term is used in copyright, means only that the work was independently created by the
author (as opposed to copied from other works), and that it possess some minimal degree
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digital sampling, in the misappropriation prong of the infringement
analysis. 109

Because independent creation of a work is an affirmative de-
fense to a claim of infringement,110 where the copying at issue is
not one akin to sampling, but which involves only alleged copying
of the compositional elements of a musical work, a court must first
determine whether copying, in the literal sense, took place at all. 11
Actual copying, or factual copying, is established either by conces-
sion, or through proof of access to the plaintiffs work and a legal
analysis of the probative similarity of the two works. 112 Sampling
often involves conceded factual copying, and this element of the
misappropriation analysis is often of little consequence in sound
recording infringement suits.

The second prong of the misappropriation analysis-actionable
copying-involves the copying of protectable elements of expres-
sion in a plaintiffs work that are significant enough quantitatively
and/or qualitatively to render the allegedly infringing work sub-
stantially similar to the copyrighted work, as perceived by the or-
dinary observer. 13 According to one formulation of the ordinary
observer test, substantial similarity exists where the "ordinary ob-
server, unless he set out to detect the disparities, would be disposed
to overlook them, and regard [the] aesthetic appeal [of the two
works] as the same."114 Even if a defendant copies a protectable
portion of a plaintiffs work, the act of copying as a factual matter
does not, in and of itself, constitute infringement of any of the ex-
clusive rights of the copyright owner. 115 If copying does not ren-
der the two works substantially similar to the ordinary observer, or,
in the case of musical works, the ordinary listener, no infringement

of creativity. To be sure, the requisite level of creativity is extremely low; even a slight
amount will suffice.").
109 Arnstein, 154 F.2d at 468.
110 See, e.g., Selle v. Gibb, 567 F. Supp. 1173, 1182 (N.D. Ill. 1983), affd, 741 F.2d

896 (7th Cir. 1984).
111 SeeArnstein, 154 F.2d at 468.
112 Id.
113 See Ringgold v. Black Entm't Television, Inc., 126 F.3d 70, 74 (2d Cir. 1997) (not-
ing that any copying below this threshold should be considered de minimis).
14 Newton v. Diamond, 349 F.3d 591, 594-95 (9th Cir. 2003) (internal citations omit-
ted).
1 15 See id.
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will be found.l"6 As stated by Judge Chatfield in West Publishing
Co. v. Edward Thompson Co.,"17 "[e]ven where there is some
copying, that fact is not conclusive of infringement. Some copying
is permitted. In addition to copying, it must be shown that this has
been done to an unfair extent." 1 18

Courts charged with determining whether a particular act of
copying is actionable may consider, inter alia, whether the copying
is de minimis, or whether the extent of the copying, though not le-
gally de minimis, is nonetheless insufficient to render the new
work substantially similar to the original work. 119 The common
law principle of de minimis non curat lex has been applied to the
exclusive rights of copyright owners, and in the context of copy-
right law, a de minimis use of another's copyrighted work has been
described as one that "falls below the quantitative threshold of sub-
stantial similarity."' 20 In Davis v. The Gap, Inc.,12 1 Judge Leval of
the Second Circuit writes:

When we do such things, it is not that we are break-
ing the law but unlikely to be sued given the high
cost of litigation. Because of the de minimis doc-
trine, in trivial instances of copying, we are in fact
not breaking the law. If a copyright owner were to
sue the makers of trivial copies, judgment would be
for the defendants. The case would be dismissed
because trivial copying is not an infringement. 122

Substantial similarity, on the other hand, involves a legal
analysis of both the quantitative and qualitative significance of a

116 Id.

117 West Publ'g Co. v. Edward Thompson Co., 169 F. 833 (C.C.E.D.N.Y. 1909).
"18 Id. at 861.
119 See, e.g., id.
120 Ringgold v. Black Entm't Television, Inc., 126 F. 3d 70, 74 (2d Cir. 1997).

Whether the de minimis use analysis is purely quantitative, such that the doctrine would
only immunize defendants whose use is quantitatively insubstantial, though arguably
qualitatively substantial, is unclear. See DAVID NIMMER, NIMMER ON COPYRIGHT §
8.01[G] (MB 2008) (considering authority on whether the "de minimis defense may ne-
gate infringement even when the elements of substantial similarity are met and fair use is
inapplicable").
121 Davis v. The Gap, Inc., 246 F.3d 152 (2d Cir. 2001).
122 Id. at 173 (emphasis added).
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defendant's copying. 123 In cases where the defendant's copying is
not of abstract elements of the prior work, such as its structure or
arrangement, but involves literal copying, as is the case with digital
samples of copyrighted sound recordings, some courts have en-
dorsed the fragmented literal similarity approach to analyzing the
copying at issue. 124 Under the fragmented literal similarity test,
the amount of the original work that is copied is considered, as is
the qualitative importance to the original work.' 25 Nevertheless, as
these formulations are fundamentally and necessarily vague, in
every case "[t]he trier [of fact] must ultimately determine the im-
portance of that material that is common to both parties' works."1 26

2. Application of Copyright Infringement Analysis to
Actionable Copying Issues in Digital Sampling

In 1989, hip-hop group De La Soul recorded a song entitled
Transmitting Live from Mars, which was included on their debut
album 3 Feet High and Rising.127  Transmitting Live from Mars
contains an unlicensed, twelve-second sample of the song You
Showed Me, as recorded by the Turtles in 1969.128 In 1991, two
former members of the Turtles brought a lawsuit against De La
Soul for their unlicensed use of the sample.' 29 Although the case
resulted in a reported $1.7 million negotiated settlement,1 30 the

123 NIMMER, supra note 120, § 13.03 [A][2][a] ("The quantitative relation of the similar

material to the total material contained in plaintiffs work is certainly of importance.
However, even if the similar material is quantitatively small, if it is qualitatively impor-
tant, the trier of fact may properly find substantial similarity.").
124 Newton v. Diamond, 349 F.3d 591, 596 (9th Cir. 2003). The fragmented literal

similarity approach to substantial similarity was developed in the treatise NIMMER ON
COPYRIGHT, but has since been adopted by courts as a helpful approach to analyzing the
distinct infringement issues that arise when copying involves literal elements of expres-
sion as opposed to more abstract appropriations. NIMMER, supra note 120, § 13.03
[A][2][a].
125 NIMMER, supra note 120, § 13.03 [A][2][a].

126 Id.

127 DE LA SOUL, 3 FEET HIGH AND RISING (Tommy Boy Records 1989).

128 Christian deMaagd, You Still Can't Touch This: Copyright Law, Hip-Hop and Tech

Comm, 4:2 ORANGE J. (2003), http://orange.eserver.org/issues/4-2/deMaagd.html (citing
SIVA VAIDHYANATHAN, COPYRIGHTS AND COPYWRONGS: THE RISE OF INTELLECTUAL

PROPERTY AND How IT THREATENS CREATIVITY 141 (2001)).
129 Id.

130 Id.
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publicity of the suit initiated a new awareness of the legal conse-
quences of sampling and served to put artists and record companies
on notice that the largely unregulated use of samples common in
the mid-1980s was likely coming to an end.

As hip-hop music continued to garner increasingly more main-
stream attention, it became inevitable that some recording would
serve as the prototype for the development of an American case
law on digital sampling as copyright infringement. That record
was Alone Again, as recorded by Biz Markie. 131 Alone Again con-
tains an unlicensed sample of Gilbert O'Sullivan's original musical
composition and performance of Alone Again (Naturally). 132 Biz
Markie's use consisted of three words from Alone Again (Natu-
rally), and a sample of original instrumentation from the original
sound recording. 13 3 Grand Upright Music, owners of the copy-
rights in both the composition and the sound recording of
O'Sullivan's work, brought suit in the Southern District of New
York for copyright infringement. 134

In order for copyright infringement to be established, a plaintiff
must establish ownership of a valid copyright in the work at is-
sue. 135 If a plaintiff can prove copyright ownership and factual
copying on the part of the defendant, it must then be shown that the
defendant copied enough of the work, either quantitatively and/or
qualitatively, to be considered an unlawful appropriation of ex-
pressive elements of the original work. ' 36 It would seem that using
a three word/note refrain from a song might lend itself to at least a
cursory analysis of de minimis infringement and/or substantial
similarity, but the district court took the position in Grand Upright
that digital sampling is ipso facto infringement, and the court spent

131 See Grand Upright Music Ltd. v. Warner Bros. Records, Inc., 780 F. Supp. 182
(S.D.N.Y. 1991).
132 Id. at 183.
133 Id.
134 Id. at 183-84.
135 See Williams v. Broadus, No. 99 Civ. 10957, 2001 U.S. Dist. LEXIS 12894, at *3
(S.D.N.Y. Aug. 24, 2001) (citing Feist Publ'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S.
340, 361 (1991)).
136 See Ringgold v. Black Entm't Television, Inc., 126 F. 3d 70, 74 (2d Cir. 1997).
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the majority of its written opinion focusing on the issue of copy-
right ownership. 1

37

Sampling was able to gain a bit of a victory, ironically, at the
expense of one of its own, in Williams v. Broadus.'38 In 1988, a
song produced by hip-hop artist Marlon Williams, also known as
Marley Marl, was released entitled The Symphony.139  The song
contained unlicensed copying of Otis Redding's recording, Hard to
Handle,140 and was released by Williams on Warner Brothers Re-
cords. 14 1 Ten years later, Calvin Broadus, also known as Snoop
Dogg, recorded a song entitled Ghetto Symphony, which contained
unlicensed samples of Williams' recording. 142  Williams and his
record company brought suit in the U.S. District Court for the
Southern District of New York, claiming infringement of the copy-
right in the source sound recording. 43  Broadus defended by
claiming that Williams' use of the Redding sample was unlicensed,
rendering his version an unauthorized derivative work, with no
valid copyright pursuant to § 103(a) of the Copyright Act. 144

In their analysis of the alleged infringement, the district court
considered the copying under a de minimis use analysis, but the
factual record in the case was spare, and in separate footnotes, the
court notes that the parties' submissions fail to establish whether
Williams sampled portions of the sound recording or had musi-
cians re-record portions of the composition; therefore, it is unclear
whether the infringement claim goes to the copyright in the com-

137 Grand Upright, 780 F. Supp. at 183 (noting the presence of the sample and stating,

"[t]he only issue, therefore, seems to be who owns the copyright to the song [Alone Again
(Naturally)] and the master recording thereof made by Gilbert O'Sullivan").
138 Williams, 2001 U.S. Dist. LEXIS 12894, at *1.
139 Id. at * 1; see also MARLEY MARL, The Symphony, on IN CONTROL, vol. I (Warner

Brothers Records 1988).
140 Williams, 2001 U.S. Dist. LEXIS 12894, at *2; see also OTIS REDDING, Hard to
Handle, on THE IMMORTAL OTIS REDDING (Atlantic Recording Corp. 1968).
141 Williams, 2001 U.S. Dist. LEXIS 12894, *1-2.
142 Williams, 2001 U.S. Dist. LEXIS 12894, at *3; see also SNOOP DOGG, Ghetto Sym-

phony, on No LIMIT TOP DOGG (Priority Records 1999).
143 Id. at * 1.
144 Id. at *4-5; see also 17 U.S.C. § 103(a) (2006) ("The subject matter of copyright as

specified by § 102 includes compilations and derivative works, but protection for a work
employing preexisting material in which copyright subsists does not extend to any part of
a work in which such material has been used unlawfully.").
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position, in the sound recording, or both. 145 The resulting analysis
therefore applies the traditional copyright infringement analyses of
substantial similarity and de minimis use as if both copyrights are
at issue, and notes that whether works are substantially similar
must always be considered, whether or not the infringement at is-
sue implicates digital sampling of a sound recording or the copying
of elements of a musical composition. 146 This explicit statement of
the court, coupled with the implicit holding based on the composi-
tion/sound recording conflation, regards the sound recording and
composition infringement analyses as functionally identical, and
finds that both must be undertaken according to traditional princi-
ples of copyright infringement analysis.

With the decision in Williams, artists and record companies
now had some basis in the law, as well as support in longstanding
principles of the common law, to believe that certain samples
could be appropriated from existing records without the expense of
license negotiation and payment. This optimism was furthered
somewhat by the Ninth Circuit's decision in Newton v. Dia-
mond.147 In Newton, the plaintiff recorded an original composition
for the voice and flute entitled Choir.148 In 1992, hip-hop artists
the Beastie Boys sampled three notes from Choir, comprising a
six-second segment of the original recording, on their song Pass
the Mic. 149 Prior to the song's release, the Beastie Boys obtained a
license for the use of the sound recording but did not, however,
seek a license for the copyright in the underlying composition. 50
Newton, as owner of the copyright in the composition, brought suit
alleging, inter alia, infringement of his copyright in the composi-
tion. 51 On motion for summary judgment at trial, the district court

"' Williams, 2001 U.S. Dist. LEXIS 12894, at *2 n.1, *7 n.4.

146 Id. at *7-8 ("Unlawful appropriation is established 'by showing that the second

work bears substantial similarity to protected expression in the earlier work.' That this
case involves the practice of sampling prior music into a new composition does not alter
this analysis.") (internal quotations marks omitted) (quoting Castle Rock Entm't, Inc. v.
Carol Publ'g Group, Inc., 150 F.3d 132, 137 (2d Cir. 1998)).
147 Newton v. Diamond, 349 F.3d 591 (9th Cir. 2003).
148 Id. at 592.
149 Id. at 593; see also BEASTIE Boys, Pass the Mic, on CHECK YOUR HEAD (Capital Re-

cords 1992).
ISo Newton, 349 F.3d at 593.
'5' Id. at 594.
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held that the sampled segment of the recording was non-infringing
because the sampled elements were not original, and, even if they
had been original, the defendants' use of those elements in their
work was de minimis. 152

As the defendants licensed their use of the sound recording, the
Ninth Circuit's analysis of infringement on appeal focused solely
on the copyright in the musical composition. 153 Choosing to as-
sume, for the sake of argument, that the sampled elements were
sufficiently original to merit copyright protection, the court under-
took a substantial similarity analysis.154 Noting first that an in-
fringing work must be substantially similar in order to infringe
rights in a valid copyright, the court restated that proof of copying
is not sufficient, of itself, to maintain a valid cause of action for in-
fringement. 155  Because the defendants licensed the sound re-
cording, and because the suit therefore involved only the composi-
tional elements of the work, the court analyzed the similarity of the
two works only after the unique elements of the performance were
filtered out, i.e., those elements of the work protected solely by the
copyright in the sound recording, in order to focus exclusively on
the elements of the composition that were implicated. 156 Noting
that the practice of digital sampling will inevitably result in situa-
tions in which the similarity between what is taken and what re-
sults is literally significant, the court states that similarity in such
cases must evaluate "the degree and the substantiality of the
works' similarity." 157 The Newton court reasoned that where "'the
similarity is only as to nonessential matters, then a finding of no
substantial similarity should result."' 158  The court ultimately
noted, albeit in dicta, that their finding "reflects the principle that
the substantiality requirement applies throughout the law of copy-

152 Id.

'51 Id. at 595.
'14 Id. at 594.
155 Id. ("This means that even where the fact of copying is conceded, no legal conse-
quences will follow from that fact unless the copying is substantial.") (citing Laureyssens
v. Idea Group, Inc., 964 F.2d 131, 140 (2d Cir. 1992)).
156 Id. at 595.

"' Id. at 596.
158 Id. (quoting NIMMER, supra note 120, § 13.03[A][2]).
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right, including cases of music sampling, even where there is a
high degree of similarity."1 59

E. Bridgeport Music, Inc. v. Dimension Films

In 2005, the U.S. Court of Appeals for the Sixth Circuit issued
a controversial opinion on the scope of copyright in sound re-
cordings. 160 The case involved the use of a sample of Get Off Your
Ass and Jam, as recorded by Funkadelic, a portion of which was
sampled in a song recorded by the hip-hop group N.W.A., entitled
100 Miles and Runnin' 161 The N.W.A. song was included in the
soundtrack of the film I Got the Hook Up, and Bridgeport Music,
as owners of the copyright in the sound recording of Get Off Your
Ass and Jam, brought suit against the film's production company
for its unlicensed reproduction in their film. 162

The original work opens with a three note, four-second guitar
riff, of which N.W.A.'s recording samples two-seconds.163 In the
new work, the two-second sample was extended to sixteen beats,
lasting approximately seven seconds in the new work, and the
pitch of the original recording was lowered. 164 The resulting sam-
ple was incorporated in the new work five separate times.1 65 At
trial, the district court found that the performance elements of the
original work would be sufficient to raise a genuine issue of fact
for the jury as to the sampled portion's originality, but that when
the sample is considered under a fragmented literal similarity
analysis, no reasonable jury could find the new work to be substan-
tially similar to the original work. 166

On appeal, the Sixth Circuit noted immediately in its opinion
that it would not consider the substantial similarity analysis to be

159 Id.
160 Bridgeport Music, Inc. v. Dimension Films, 410 F. 3d 792 (6th Cir. 2005).
161 Id. at 796; see also N.W.A., 100 Miles and Runnin', on 100 MILES AND RUNNIN'
(Priority Records 1990).
162 Bridgeport, 410 F.3d at 795-96.
163 Id. at 796.
164 Id.
165 Id.
166 Bridgeport Music, Inc. v. Dimension Films (Bridgeport II), 230 F. Supp. 2d 830,

839, 841 (M.D. Tenn. 2002).

20081
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relevant in terms of sampled elements of sound recordings.' 67 The
court's subsequent analysis relies heavily on a narrow interpreta-
tion of § 114 of the Copyright Act. Section 106 of the Copyright
Act provides, in part, that owners of copyrighted works have the
exclusive right to "(1) reproduce the copyrighted work in copies or
phonorecords" and to "(2) prepare derivative works based upon the
copyrighted works."' 168  Section 114 of the Copyright Act limits
the scope of the exclusive rights in reproduction and derivative
works in sound recordings.169 Subsection (b) of § 114 provides,
inter alia:

The exclusive right of the owner of copyright in a
sound recording under clause (1) of § 106 is limited
to the right to duplicate the sound recording in the
form of phonorecords or copies that directly or indi-
rectly recapture the actual sounds fixed in the re-
cording. The exclusive right of the owner of copy-
right in a sound recording under clause (2) of § 106
is limited to the right to prepare a derivative work in
which the actual sounds fixed in the sound re-
cording are rearranged, remixed, or otherwise al-
tered in sequence or quality .... 170

The Circuit Court interpreted this language as granting owners
of copyright in a sound recording an exclusive right to sample their
own works. 1

71

In understanding the Sixth Circuit's holding, and what impact
it may have on future cases, it is essential to first consider whether
the holding is compelled by the plain meaning of the text of §
114(b). A cardinal rule of statutory construction is that where a
statute is plain on its face, that meaning shall control, without ref-
erence to extra-textual material such as legislative history, struc-
ture, precedent, and policy. 172 If the plain meaning of the text of
the statute precludes any inquiry into substantial similarity, then

167 Bridgeport, 410 F.3d. at 798.
168 17 U.S.C. § 106(1)-(2) (2006).
169 Id. § 114.
170 Id.
17' Bridgeport, 410 F.3d at 800.
172 See Am. Tobacco Co. v. Patterson, 456 U.S. 63, 68 (1982).
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the court's holding is unobjectionable, whatever the policy impli-
cations may be. 173 In fact, some authors have found the text of §
114(b) to be plain on its face in rejecting substantial similarity,' 74

while other authors providing support for the court's rationale on
policy grounds have nonetheless been a bit more tempered in their
view of the statute's ambiguity. 1 75

The prevailing opinion to have emerged in the secondary litera

ture and the leading copyright treatise, however, appears to be that
the Sixth Circuit's interpretation of the text of the statute, 176 their

173 See id.

174 See, e.g., Susan J. Latham, Newton v. Diamond: Measuring the Legitimacy of Unau-

thorized Compositional Sampling-A Clue Illuminated and Obscured, 26 HASTINGS
COMM. & ENT. L.J. 119, 125 (2003).
175 See, e.g., KOHN supra note 55, at 1486-87 (discussing the possibility that the statute

operates to preclude all unlicensed sampling, but considering the potential for continuing
application of the substantial similarity and de minimis use doctrines); Baroni, supra note
56, at 81.
176 See, e.g., M. Leah Somoano, Bridgeport Music Inc. v. Dimension Films: Has Unli-
censed Digital Sampling of Copyrighted Sound Recordings Come to an End?, 21
BERKELEY TECH. L.J. 289, 303 (taking issue with the court's reading of the word "en-
tirely" in the statute). Section 114(b) of the Copyright Act states that the exclusive rights
of owners of copyrighted sound recordings are not infringed by an act of copying that
consists "entirely of an independent fixation" of imitative sounds. 17 U.S.C. § 114(b)
(2006). The court reasoned that the converse must therefore also be true: that an act of
copying that is not entirely independent is ipso facto an infringement. See Somano, supra,
at 300-01 (citing Bridgeport, 410 F.3d at 801-04); see also NIMMER, supra note 120, §
13.03[2][b] ("[The Sixth Circuit] reasons from the 1976 Act's addition of the word 'en-
tirely' into [§ 114]. From that proposition, the panel summarily reasons that if some
sounds are recaptured, the newcomer's liability is complete. But it is submitted that that
conclusion rests on a logical fallacy. By validating entire sound-alike recordings, the
quoted sentence contains no implication that partial sound duplications are to be treated
any differently from what is required by the traditional standards of copyright law-
which, for decades prior to adoption of the 1976 Act and unceasingly in the decades
since, has included the requirement of substantial similarity.").

One additional criticism of the court's interpretation of § 114(b) lies in the statute's

use of the word "duplicate." 17 U.S.C. § 114(b). As noted, the statute limits the repro-
duction right of owners of copyrights in sound recordings to the "right to duplicate the
sound recording in the form of phonorecords or copies." Id. (emphasis added).
WEBSTER'S NEW WORLD COLLEGE DICTIONARY 443 (4th ed. 1999) defines the verb "du-

plicate" as "1. to make double or twofold[;] 2. to make an exact copy or copies ofTJ] 3. to
make, do, or cause to happen again." Under the terms of the Copyright Act, the exclusive
right to reproduce the copyrighted sound recording would be infringed only where the
sound recording, as a work, is duplicated. This definition fits quite neatly with a statute
enacted specifically to discourage piracy of recorded music and which its legislators con-
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application of statutory rules of construction,' 77 and their applica-
tion of the derivative works arm of the statute to the new work is,
in fact, inconsistent with the plain meaning of the text statute.178

Others, assuming that the statute is, at the least, ambiguous as ap-

sidered would prohibit the copying of "all or any substantial portion" of the recording. 17
U.S.C. § 114, Notes of Committee on the Judiciary (1976).

Interestingly, the Convention for the Protection of Producers of Phonograms Against
Unauthorized Duplication of Their Phonograms of October 29, 1971 (the "Geneva Pho-
nograms Convention"), enacted for the protection of sound recordings, referred to therein
as phonograms, also explicitly prohibits "duplication" of sound recordings. WIPO Con-
vention for the Protection of Producers of Phonograms Against Unauthorized Duplica-
tions of Their Phonograms art. l(b), Oct. 29, 1971, available at http://www.wipo.int/
treaties/en/ip/phonograms/trtdocswo023.htm. The Geneva Phonograms Convention
defines a "duplicate" of a phonogram to be "an article which contains sounds taken di-
rectly or indirectly from a phonogram and which embodies all or a substantial part of the
sounds fixed in that phonogram." Id. art. 1(c). Although the Geneva Phonograms Con-
vention is not a source of law in American courts, the language of the House Report con-
cerning the enactment of the Sound Recording Act largely tracks the Geneva Phonograms
Convention in finding that a violation of the sound recording copyright owner's exclusive
right of reproduction occurs when "all or any substantial portion" of the sounds on the
sound recording are reproduced in a copy. 17 U.S.C. § 114, Notes of Committee on the
Judiciary (1976). To the extent that the legislative history of the Act largely echoes con-
temporaneous international protections for sound recordings, there would appear to be
some additional support for a reading of § 114(b) that would require, at the very least, an
analysis of de minimis use and substantial similarity in determining infringement.
177 See Somoano, supra note 176, at 294. In Somoano's analysis of the Sixth Circuit's
reading of the statute in Bridgeport, the author notes the Supreme Court's support in Wis-
consin Department of Revenue v. William Wrigley, Jr., Co., 505 U.S. 214, 231 (1992) for
the proposition that the common law principle of de minimis non curat lex applies to
statutory law unless Congress clearly evinces a contrary intent. Somoano, supra note 176,
at 294. Somoano also notes the principle of statutory construction that holds that a statute
that is facially free of ambiguity may nonetheless be interpreted according to Congres-
sional intent, as evidenced through House and Senate Reports, if the plain meaning of the
text of the statute is clearly contrary to that intent. Id. at 304.
178 See, e.g., Jennifer R. Mueller, All Mixed Up: Bridgeport Music v. Dimension Films
and De Minimis Digital Sampling, 81 IND. LJ. 435, 451-52 (2006). Mueller notes the
court's interpretation of the text of § 114(b), which limits the exclusive right of copyright
owners in sound recordings to prepare derivative works that "remix" the original work,
and argues that sampling is not synonymous with remixing. Id. at 448, 451. Based on
this distinction, and the court's failure to analyze whether the use of a two-second sample
of the prior work was sufficient to render the new work a derivative of the original, Muel-
ler implies that the court's application of the derivative works arm of the statute was er-
roneous. See id. at 451-52; see also Somoano, supra note 176, at 303-04 (noting that the
common law principle of de minimis use is applied throughout copyright law consistent
with the exclusive right to prepare derivative works, and that the Bridgeport court read §
114(b) to provide greater protection of the derivative works right to owners of copyrights
in sound recordings, without clearly identifying its rationale.).
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plied to digital sampling, have noted that the legislative history of
the Sound Recording Act as evidenced by House and Senate Re-
ports, 179 the history of the statute's enactment,' the structure of
the 1976 Copyright Act,' 81 as well as relevant persuasive authority
on the meaning of the statute,' 8 2 all tend to support the proposition
that the statute was never intended to preclude application of the
substantial similarity analysis on issues of actionable copying,
much less preclude application of the common law principle of de
minimis non curat lex. To the extent that the statute is in fact am-
biguous, courts ought to consider the consequences of a particular
reading, and those consequences should include not only the inter-
ests of rights holders, but the interests of audiences, as well.

III. THE THIRD PARTY COSTS AND BENEFITS OF INCREASED

FREEDOM TO RECODE COPYRIGHTED SOUND RECORDINGS

[O]nly when men are placed in a great variety of
circumstances that those experiments can take place
which expand the range of values with which the
human race is familiar, and it is through expanding

179 Somoano, supra note 176, at 304-05 ("The House report reveals that Congress envi-

sioned a test of substantial similarity to determine if a sound recording is infringed. The
record clearly states that sound recording 'infringement takes place whenever all or any
substantial portion of the actual sounds that go to make up a copyrighted sound recording
are reproduced in phonorecords . . . or by reproducing them in the soundtrack or audio
portion of a motion picture or other audiovisual work.' The Senate Report equally sup-
ports this proposition regarding the reproduction right in copyrighted works and reads,
'as under the present law, a copyrighted work would be infringed by reproducing it in
whole or in any substantial part."').
180 Baroni, supra note 56, at 77 ("In reaction to this 'staggering volume' of record and
tape piracy, Congress passed the Sound Recording Amendment [sic] to specifically 'pro-
vide for the creation of a limited copyright in sound recordings."').
181 See Somoano, supra note 176, at 305-06; see also NIMMER, supra note 120, §
13.03[b][2] ("Given that every right granted by § 106 has always been subject to a sub-
stantial similarity analysis, it defies precedent for Bridgeport Music to blithely discard
that requirement. When one reflects that § 114 imposes a limitation on the rights granted
copyright holders by § 106, it becomes even less comprehensible how the court could
interpret § 114 to expand the rights enjoyed by proprietors, such that they do not need to
demonstrate substantial similarity between defendant's purportedly infringing production
and their own copyrighted works.").
182 See, e.g., United States v. Taxe, 540 F.2d 961, 965 (9th Cir. 1976).
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